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Thelssue

In 2002, the Legislature eliminated a central tenet of a glarturden of proof in civil suits for slip-and-
fall injuries against business owners. The change removedo@ement that a plaintiff prove that a
business had knowledge of the existence of an object which présedémger to patrorisThe bill was a
compromise between the Florida Supreme Cdurlsout-face disposal of constructive notice as an
element of a plaintiff's burden of proof and the business community’'sHaathe Court’s decision would
usher in a whole new class of baseless lawsuits for slip-andjtales.

The new law overturned the need for plaintiffs to prove that anéss had actual or constructive
knowledge of a foreign object that could cause a patron to “slip-diidfow plaintiffs seeking damages
for injuries need only show that (a) the person or entity in possessaonwol of the business premises
owed a duty to the claimant, (b) the person or entity in possession mlajrthe business premises acted
negligently by failing to exercise reasonable care in the praamice, inspection, repair, warning, or mode
of operation of the business premises, and (c) the failure toisxeeasonable care was a legal cause o
the loss, injury, or damade.

This statutory framework “conflicts with basic principles ofjiigence law, [and] also with the common
law principle that a [business] is not an insurer for a custensafety.” It “indiscriminately fling[s] open
the gates to trial, substantially affect[ing] not only thelMarts of the world, but also every ‘Mom and
Pop’ business™

Moreover, the statute endangers even the most careful and thoroutggsbwsvners by adopting a crude
mode-of-operation theory, akin to a strict liability standard i ithdoes not “[require] proof of a causal
connection between the defendant’s negligence and the plaintitfty ifjj

Background
In Owens v. Publix Supermarkets, In802 So.2d 315, 331 (Fla. 2001), the Florida Supreme Court hel

that a plaintiff need not demonstrate that the store had consériketbwledge of an object that caused a
slip—and- fall accident. Instead, the burden was placed on tbadadeft-business to demonstrate that it
exercised reasonable care. Further, the Court stated thatrinexistence of an object or substance on the
floor “creates a rebuttable presumption that the premises owdenddi maintain the premises in a
reasonably safe conditio.The Court was largely dissatisfied with the difficulties irmtin making a
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plaintiff prove how long an object or substance had been on the flaydér to demonstrate whether a
business should have noticed the potentially hazardous corftition.

Due to the Court’'s substantial departure from traditional theoriesegfigence and burden-shifting
requirements, the Legislature acted quickly to shift the burdenoof pack to the plaintiff. However,
Florida law falls short by failing to require plaintiffs to prosenstructive knowledge on the part of the
business owner,

Further, the law adopts a flawed mode-of-operation theory which ookslto a business’ mode of
operation instead of events surrounding the plaintiffs actualasiipfall™* Such a theory allows a
“plaintiff to get to a jury simply by presenting proof that a swmustomer could have conceivably
produced the hazardous conditidh.”

The liability of business owners for the injuries of patrons is rootélue idea that owners are in a position
of superior knowledge to know of conditions that may pose a danggittrs'® However, disregarding a
business owner’s ability to notice the object, or even to reasonalelyeforthe existence of the object,
impermissibly opens the door to lawsuits, higher insurance presniamd unconscionable levels of
monetary damages to predatory plaintlffs.

In the past few years, a new framework for slip-and-fdliliiy cases has been developed, which strikes &
sensible balance between protections for injured patrons and protdotidnssinesses. The Tennessee
Supreme Court aptly articulated such a framewolair v. West Town Mafl® in which it stated:

“[P]laintiffs may prove that a premises owner had constructotee of the presence
of a dangerous condition by showing a pattern of conduct, a recurridgnhcor a
general or continuing condition indicating the dangerous condition’s egestd his
approach focuses directly on a principle established in our case lawa-fihemises
owner’s duty to remedy a condition, not directly created by the ownbgsisd on
that owner’s actual or constructive knowledge of the existencheotdndition. It
simply recognizes the logical conclusion that, when a dangewndition occurs
regularly, the premises owner is on constructive notice of the temmdiexistence.
This places a duty on that owner to take reasonable steps to rdnsedgrimonly
occuring dangerous condition. Allowing plaintiffs to prove constrectigtice in this
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manner relieves plaintiffs of the difficult burden of showing th&ration of a
particular occurrence so long as plaintiffs can show that the darggeondition was
part of a ‘pattern of conduct, a recurring incident, or a generatoatinuing
condition’ such that its presence was reasonably foreseeable t@thisgs owner.”

In this analysis, circumstances relevant to the event wiaaked the injury are considered. Additionally,
the burden of proving some kind of constructive notice is properbegldack on the plaintiff. However,
plaintiffs are no longer required to use potentially unavailablerapdssible evidenc¢&to meet the notice
standard, and instead, they are merely required to meet a standarelsetability, a rational standard of
proof for both patrons - plaintiffs and businesses - defendants.

The Solution

The Legislature must act quickly to restore predictability forrt®ass owners without forfeiting sound
protections for injured business patrons. Businesses are curriengly af having to incur enormous debts
in order to defend predatory lawsuits, strangling the financialligyath owners and employees.

Reinserting a logical standard of constructive notice will h@iptect businesses that drive the state’s
economic engine from abusive and unduly expensive litigation, withoutrgipipg the meritorious
claims of patrons.
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