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PRELIMINARY STATEMENT

The Governor’s Select Task Force on Healthcare Fsiwfesl Liability
Insurance will be referred to as the “Task Force,” andHihiese Select Committee
on Medical Liability Insurance will be referred to ase tiselect Committee.”

The Task Force Report will be cited as “TFR,” and the S&emmittee
Report will be cited as “SCR,” in each case followedh®/ppage number.

All emphases are supplied unless otherwise indicated.



STATEMENT OF IDENTITY AND INTEREST OF AMICUS CURIAE

The Florida Justice Reform Institute is a not-for-grofganization
dedicated to reform of the state’s civil justice systeraugh the restoration of
fairness, equality, predictability, and personal resgolityiin civil justice.

This case presents an issue of paramount importancertda™ healthcare
system. Appellant asks the Court to declare the statutoitg lunconstitutional
and thereby nullify an essential component of the legislaesponse to serious
and chronic threats to the availability and affordabdityhealthcare in Florida.

The Court’s decision will have a direct impact on thesmon of the Florida
Justice Reform Institute to restore fairness, equaligdictability, and personal
responsibility to civil justice. Invalidation of the &itory limits would subject
medical malpractice defendants to limitless and standadards of arbitrarily-
determined noneconomic damages. In doing so, it would undefumdamental
fairness, subvert needed predictability, encourage misuhe court system, fuel
an explosion in medical malpractice litigation, and impe=se& and heavy costs on
a delicate marketplace. The equitable administratiaivd justice, as well as the

availability and affordability of healthcare in Floridae squarely implicated.



SUMMARY OF ARGUMENT

Appellant asks this Court to confer upon the judiciary aettered right to
discard the wealth of facts collected and consideredé¥litrida Legislature in
support of statutory limits on noneconomic damagesddioal malpractice cases,
and to hold an evidentiary hearing to redetermine thosedaatsvomore than
five years after they were investigated and ascertaipglebLegislature. The
constitutional separation of powers and controlling precefdebid this approach.

The Court’s limited role here is plain. If legislatifredings are backed up
by evidence and testimony in the legislative record, theypeding unless clearly
erroneous. The Court’s duty is not to assemble an indepefagdtual record in
competition with the Legislature, but to determine whetheregislative judgment
finds support in the legislative record. Deference is propen respect to the
constitutional separation of governmental powers, andus®e the Legislature is
uniquely equipped to assess the social and economic cosdttianinform the
performance of its constitutionally assigned functiolhslso ensures that judicial
determinations of constitutionality will not fluctuat®i case to case according to
the evidence presented by individual litigants regardintg that often lie beyond
their reach. Because the legislative record suppcetegislative findings, the
trial court correctly declined to overturn the well-infeed legislative assessment

of relevant social and economic conditions in a singldentiary hearing.



ARGUMENT

Five years late, Appellant seeks to litigate the exigt@fiche medical
malpractice insurance crisis that impelled the Legiséato enact statutory limits
on noneconomic damage awards in medical malpracties.cdhe Task Force
and the Legislature compiled an immense factual rezeedthe course of many
months and with the benefit of extensive input from d8&éd interests. On this
basis, the Legislature specifically found the crisis—ttiteat to the affordability of
medical malpractice insurance and to the availabifitysalthcare in Florida—to
be real. The trial court properly deferred to the lagigt determination.

l. THE FINDINGS OF FACT OF THE TASK FORCE AND THE
LEGISLATURE ARE ENTITLED TO DEFERENCE.

The Court’s duty is to defer to—not to disregard—the fadindings
drawn from the tremendous volume of facts presentecetddsk Force and the
Legislature. Unless the legislative findings are cleartoneous in light of the
legislative record, those findings are not subject to judiemvaluation.

The Florida Supreme Court so ruleddniversity of Miami v. Echarte518
So. 2d 189 (Fla. 1993). Echarte the plaintiffs claimed that statutory limits on
noneconomic damage awards in medical malpractice gas#sing an offer of
arbitration violate the constitutional right of accesshe courts. The Court stated
at the outset that the “Legislature enacted the stgtgtheme at issue following

the recommendations and study made by the Academic Bas& for Review of



the Insurance and Tort Systems,” and it recited the fisdighe task force at
length. Id. at 191, 192 n.12. In upholding the law, the Court defaaelde
findings of the task force and the LegislatuBee idat 196-98. It noted that the
preamble of the challenged law characterized the mlea@kpractice crisis as an
“overpowering public necessity,” and that the Legislahad “made a specific
factual finding” that dramatic premium increases hadadled the availability of
medical malpractice insurancéd. at 196. “The Legislature’s factual and policy
findings” were “supported by the Task Force’s findindd.”at 196. The Court
summarized the task force’s extensive research andddicéring efforts and its
“many findings.” Id. at 196 & n.17. The Court explained that the “Legislatas h
the final word on declarations on public policy, and the tsoarre bound to give
great weight to legislative determinations of factil’” Critically, the Court held
that “determinations of public purpose and facts areupned correct and entitled
to deference, unless clearly erroneousl” Rather than subject the legislative
record toex-postinvestigation, the Court accepted that record and ughelthw.

Pinillos v. Cedars of Lebanon Hospitals Cqorp03 So. 2d 365 (Fla. 1981),
Is also instructive. [Rinillos, the Court sustained the constitutionality of a $¢atu
that abolished the collateral-source rule in medicapraatice cases. It explained:

The legislature, in the preamble to the Medical MalpcadReform

Act, . . . announced in detail the legitimate stateregts involved in

its enactment of this provisiorhe legislature determined that there
was a professional liability insurance crisis in Florid#& found that



professional liability insurance premiums were risaith@ dramatic

and exorbitant rate, that insurance companies wereraithng from

this type of insurance market making such insurance ilabi&in

the private sector, that the costs of medical specialiste extremely

high, and that a certain amount of premium costs is gassé the

consuming public through higher costs for health care servits.

insurance crisis, the legislature concluded, threatdredublic health

in Florida . . ..
Id. at 367. The Court affirmed the challenged law withouh&urelaboration.
The Chief Justice dissented, criticizing the Court’s ‘wexjioning acceptance of
the legislative findings” and urging “a closer examinabdémvhether a medical
malpractice insurance crisis existdd. at 369, 371. The Court was not persuaded.

The duty of deference is also outlinedP@anama City Beach Community
Redevelopment Agency v. Si&81 So. 2d 662 (Fla. 2002). There, the trial court
invalidated a bond issuance when, after an evidentiarynigedtrdisregarded a
legislative determination of blight. The Supreme Couwréreed, explaining that
“legislative determinations are entitled to a presumpticcoaectness and should
be upheld if supported by competent, substantial evidertbe iecord.”ld. at
667. “Under Florida case law, the trial court should sngly examined these
legislative findings to determine whether they were ‘p&tentoneous.” Id.
And, “because the city council’s determination thatrdagevelopment area is
blighted was a legislative function, Florida law requites this action be

sustained as long as it was fairly debatabld.”at 669 (marks omitted). The

Court held that the evidence before the city council suppadetkiermination of



blight and counseled that the trial court “did not give theaouncil’s legislative
determinations the proper deference mandated by well seltiedaHaw.” 1d.;
accordFla. Dep't of Agric. & Consumer Servs. v. Hgi&86 So. 2d 1040, 1052-53
(Fla. 4th DCA 2003) (deferring to legislative conclusiohs).

American Bank and Trust Co. v. Community Hospital of Los Gatos-
Sarasotalnc., 683 P.2d 670 (Cal. 1984), is squarely on pointArirerican Bank
the California Supreme Court examined the constitutignafita statutory reform
adopted by the legislature in response to a perceived meahdaiactice crisis.
The plaintiff “challenged the factual accuracy” oé tlegislature’s explanations for
the state’s medical malpractice problems. In féet,glaintiffs invited the Court
“to determine the ‘true’ cause of the medical malpcacinsurance problems . . .
and even to second-guess the Legislature as to whetiteis actually existed.”
Id. at 679. The Court refused: “It is not the judiciafysction . . . to reweigh the
‘legislative facts’ underlying a legislative enactmenid: It concluded:

Whatever the reasons for the medical malpracticeanee problems,

it is clear thathe Legislature-which thoroughly investigated this

matter through numerous hearingsudits and the like-could

rationally conclude from the information beforehtt the high

insurance costs in this particular area posed special proklgims

respect to the continued availability of adequate inm#&&overage and
adequate medical care and could fashion remedies meedbthese

! In City of Parker v. State992 So. 2d 171, 178 (Fla. 2008), the Court
recently followed the reasoning set forttFanama City Beacto affirm a finding
of blight on the ground that evidence contemporaneousjaéaito the
municipality was competent to support the determination.



problems.

Id. As inAmerican Bankthe Task Force and the Legislature in the presegt cas
“thoroughly investigated this matter3eeSection Il,infra. And, as inAmerican
Bank it was not the function of the trial court to reweipk evidence, discard the
vast legislative record, and disregard the legislatidgmuent as it relates to well-
substantiated, statewide social and economic conditions.

North Florida Women’s Health and Counseling Servites. v. State of
Florida, 866 So. 2d 612 (Fla. 2003), is in accord Nbrth Florida, the Legislature
did little more than recite purported “findings” withcarty real investigation. A
bill emerged directly from the legislative drafting seevivith a number of
“whereas” clauses, each of which purported to be a staiteoh fact or purpose.

Id. at 628. Indeed, only a handful of witnesses testifiedeathdfarings on the
bill—for a total of twenty minutesld. at 629-30. There was so little evidence
before the Legislature that the Court refused to defer tinttings.” To be
entitled to deference, findings of fact “must actuékyfindings of fact” rather than
empty “recitations amounting only to conclusion$d: at 627.

The deference due to the Legislature’s findings offautes its origin to the
constitutional separation of powers and to the unique canpetof the legislative
authority to assess and evaluate social and economidioosdiAs the United

States Supreme Court explained in reference to Congress:



We owe Congress’ findings deference in part because tiiteitios

is far better equipped than the judiciary to amass andiaeaihe vast
amounts of data bearing upon legislative questions . his ig not
the sum of the matter, however. We owe Congress’ findings
additional measure of deference out of respect fouttsoaity to
exercise the legislative power.

Turner Broad. SysInc. v. Fed. Communications Comm520 U.S. 180, 195-96
(1997) (marks omitted). I18chabarum v. California Legislatur@0 Cal. Rptr. 2d
745 (Cal. Ct. App. 1998), the Court expressed the need faredeteto legislative
fact-finding and described the dichotomy of governmental ioinst

The performance of the policymaking role of the Legiska

necessitates that the Legislature engage in cegeirfihding

processes. These are not the type of case-specifiafact

determinations that are intrinsic to the judicial funetibut are

instead an indispensable incident and auxiliary to the pemacise

of legislative power. . .. The authority and duty $oeatain the facts

which ought to control legislative action are, from tleeassity of the

case, devolved by the constitution upon those to whdasitgiven

the power to legislate, and their decision that the f=atd is

conclusive upon the courts . . . .
Id. at 753-54 (marks omitted). Thus, courts “must be cognizanthdactual
determinations necessary to the performance of thed#igesfunction are of a
peculiarly legislative characteryo v. City of Garden Groy® Cal. Rptr. 3d 257,
272 (Cal. Ct. App. 2004), and the proper judicial inquiry is “wlethe legislature
reasonably could conceive to be true the facts on whehliallenged statute was

based,"Staley v. City of Omah&13 N.W.2d 457, 469 (Neb. 2006).

The trial court properly denied Appellant’'s request foewidentiary



hearing. No known case has controverted legislative fisddaged on a record
as ample and well-developed as that in question Hédre.vast record of evidence
unambiguously demonstrates its faceand without recourse to extrinsic evidence
that the legislative findings of fact were not irraabor clearly erroneous. This
determination made, no further judicial inquiry is propendAlike Echarteand
unlike North Florida, the present case does not involve traditional strictisy.”
The core question here—whether limits on noneconomic gesna medical
malpractice cases are constitutional—is the precisstioun presented iGcharte
Confronted with a vast evidentiary record, Appellant argo@isdertain
comments of the Task Force’s executive director evanpeedisposition to impose
limits on non-economic damages and, to that end, toamt#ftial findings of fact.
(Br. at 25-26.) But the quoted comments were made afterbafote—the Task
Force conducted its study and made its findings and, viewszhiiext, establish

only the Task Force’s innocuous and indeed wholly approprateecn to ensure

2 In North Florida, Justice Pariente distinguishEdharte’sdeferential
approach on the ground tiathartewas not a traditional strict scrutiny case.
“When we undertake strict scrutiny review, we do not accgléive statements
of purpose at face valueN. Fla. Women’s Health & Counseling Servsc., 866
So. 2d at 646 (Pariente, J., concurriraggord Schabarunv0 Cal. Rptr. 2d at 755
n.8 (Cal. Ct. App. 1998) (concluding that the “usual rule é¢d¢mace” is improper
in strict scrutiny cases). She explained tbheltartewas ‘not a strict scrutiny case
in the traditional senseind “has not been cited in a strict scrutiny cade.’Fla.
Women'’s Health & Counseling Servsic., 866 So. 2d at 647 n.74 (emphasis in

original). Rather, Echartewas analyzed under a standard of review developed . . .

to specifically address statutes that infringe on adcege courts.”ld.



that its recommendations were constitutional. The ecelemoreover, speaks for
itself. Regardless of its predispositions, the Tagké-did not create the evidence
it collected—evidence that completely pervades and anyplgasts its findings.

To reopen and reexamine the legislative record at this staglel be akin
to the reconsideration of a judicial proceeding fivergedter all of the evidence
had been gathered, weighed, and brought to bear on thentelesizes. Indeed, it
would be worse. To subject the more-than-ample legislegn@d to searching
judicial scrutiny would defy the rule of deference thates from the constitutional
separation of governmental powers. And it would allowcessive reexaminations
of legislative findings—from circuit court to circuit cdwad infinitum—Ileading to
divergent results according to the evidence marshaleldebyarties in each case.
The Court should decline the invitation to reassess facat#wide application
determined by the Legislature in its performance dhitsmaking function.

[1. THELEGISLATIVE FINDINGSOF FACT ARE SUPPORTED BY A
ROBUST FACTUAL RECORD.

Governor Jeb Bush created the Task Force on August 28, 200 tappoi
five distinguished and disinterested Floridians to studydlevant issues and
make written recommendations: John C. Hitt, Ph.D siBeat of the University of
Central Florida; Richard A. Beard, Trustee of the Unitxgif South Florida;
Marshall Criser, Jr., President Emeritus of the UraNgiof Florida; Fred Gainous,

President of Florida A & M University; and Donna E. Skal®resident of the

10



University of Miami and former Secretary of the Depatitnof Health and Human
Services.SeeExecutive Order No. 02-041.

The Task Force’s study, research, and conclusions ex¢easive. For five
months the Task Force studied the history of medical metipe and Florida’s
growing medical malpractice crisiSeeTFR at 3. It considered extensive
testimony, hundreds of letters, and its own independent réséactuding a wide-
ranging review of published studies and literatuce. It held ten public meetings
throughout the state and heard from representatives betithcare professions,
plaintiffs’ lawyers, and those who had been injured by médiedpractice.|d.

On January 29, 2003, after this thorough and exhaustive investigéie Task
Force issued a comprehensive 345-page report, along witethivolumes of
reports, presentations, letters, and testimony. Thattrepa substantial other
evidence gathered in the fact-finding process during regathspecial sessions,
formed the basis of the Legislature’s enactment of tadestged law.

The Task Force carefully reviewed the history of Floriddferts to control
the spiraling cost of medical malpractice insurancee firgt such effort occurred
in 1975 after Florida's largest insurer of physiciansdkened to discontinue its
Florida business following the state’s refusal to peemdte increaseld. at 33.
The Legislature then determined that there was a mad&iplactice insurance

crisis, and it instituted a series of reforms includisy management programs,

11



alternative insurance, alternative dispute resolytoal tort reforms, including
modifications to the statute of limitation&l. at 34-35. The following year, the
Legislature added three additional reforms: remittitur andwagithe collateral
source rule, and the allowance of periodic payment of damage35-36.

In 1984, noting the persistence of medical malpractiogramee problems,
Governor Bob Graham created the Governor’'s Task Force dicMéValpractice.
Id. at 37. That task force recommended additional tortmefalternative dispute
resolution, and insurance reforrd. at 29-41. The Legislature responded with a
substantial legislative package that included, among dihvegs, a new pre-suit
screening and investigation requirement, a voluntary ndirmrarbitration
process, an offer of judgment provision, and insuranaemefld. at 42-44.

In 1986, the Legislature identified a financial crisishae liability insurance
market as a whole, including medical malpractice inszga The result was the
Tort Reform and Insurance Act of 198Kl. at 44. Later in 1986, another special
task force reported that the cost of medical malpragt&@ance had increased
dramatically during the previous eight years, the largegton of the increase
appearing in the most recent two years. TFR at 46. In 1988&egislature
modified the pre-suit investigation rules and created aprevsuit arbitration
process that could limit awards of noneconomic damalgesat 52-53. SeeUniv.

of Miami v. Echarte618 So. 2d 189 (Fla. 1993).

12



After reviewing this history, the Task Force concluded thatida was
again “facing a crisis in the availability and affability of medical malpractice
insurance” which was “causing a critical reductionhia fuality of healthcare
available in Florida.” TFR at 56. Florida had lost sevataor carriers of
medical malpractice insurance and had seen “astronmreze increases for the
remaining coverage offeredd. at 56. Doctors reported doubling or tripling of
premiums over the preceding two years, and the number of dasimg the
state’s insurer of last resort—the Joint Underwritsgociation—had increased
more than twenty-fold from November 2001 to November 20082at 60.

Examples of testimony before the Task Force includedbtlmving: In
Broward County alone, four hundred physicians left the statetired early
during the preceding yeatd. at 72. Obstetrical centers were closing because of
the soaring costs of liability insuranchl. at 73. New residency graduates often
could not practice in Florida because they were unable &nobt afford the
necessary insurancéd. at 73-74. Fully eighty percent of Miami obstetricians
carried no insurance and took legal measures to protecassts as a result of
soaring costsld. at 74. In the year preceding the Task Force reportn@uléost
twelve OB/GYNs—ten percent of the workforce. Twentwiertty-five percent
of those remaining worked without insurandd. The Task Force report includes

scores of additional examples, setting forth summariéiseotfestimony of Florida

13



physicians who keenly felt the effects of the insuramisésc Id. at 70-102.

The Task Force also considered official data which reveh&dewer
insurance companies were writing new malpractice polmiesnewing existing
policies in Florida and that those still providing coverhgd implemented
additionally restrictive eligibility criteriald. at 102. A 2002 survey of members
of the Florida Medical Association revealed that 98 peroétite 2,647
respondents believed they were impacted by the increasalpmactice insurance.
Id. at 110. The Task Force also considered statistical ard r@jborts submitted
by the Florida Hospital Association and the Academy of &#ofirial Lawyers.Id.

Based on its findings, the Task Force recommended a vafiptpposals.
Most importantly, however, the Task Force concluded thatsl on noneconomic
damages were essential to alleviate the problems it figehti*[W)]ithout the
inclusion or a cap . . .no legislative reform plan can be successiudchieving a
goal of controlling increases in healthcare costd.”at 193. After twenty-seven
years of experimentation alternatives that had fade@solve the crisis, the Task
Force concluded that limits on noneconomic damages Wwerenly viable option:

Since 1975, Florida has implemented (or attempted to implement)

numerous alternatives to the cap on non-economic damages .

None, alone or together with the others, has solvedrtbis of

medical malpractice insurance availability and afforigb Instead,

Florida’s numerous attempts to solve this problem are nothorg

than a failed litany of alternatives.

Id. at 219. The Task Force weighed the “potential benefighefr conceivable—

14



but untested—measures the proponents insist the Floridadtegestry before
resorting to a cap on non-economic damagés.’at 218-19. Further delay was
unacceptable: “Florida can no longer afford to continue tooelyneasures that
have not worked. Nor can it delay action based upon specuéiout the
viability of any number of other conceivable approachesamabdnents of tort
reform may dream up to stall the resolution of the ctislid. at 219.

In light of the Task Force’s findings, the Legislatureated an enormous
amount of time and effort to address the crisis. Everrédli@ regular session
began, the Select Committee reviewed the findings of #s& Force, held public
hearings in four cities, heard reams of testimony fexqerts in all affected
professional areas, and compiled an extensive heaouogd. SeeSCR at 4, 5. It
then published an 82-page report, exclusive of appendiadming its findings
and noting that “the health care community is under intprsgsure to provide
guality care [despite] rapidly accelerating cost fagtarcluding significant
increases in the premiums charged for medical lighiigurance.”Id. at 5.

After the Legislature failed to pass reform legislationimyits regular
session, Governor Jeb Bush convened the Legislature forsypaeate special
sessions.SeeFla. H.R. Jour. 1 (Spec. Sess. B 2003); Fla. H.R. Jo@pdc( Sess.
C 2003); Fla. H.R. Jour. 1 (Spec. Sess. D 2003). During Hessgons, the

Legislature received further evidence and added to its aetstafl record.

15



The legislative record included not only days of oral testyrfout also more
than 1,600 sworn affidavits of Florida physicians. These playsattested that,
as a result of the malpractice insurance crisesy tlad altered their practices,
considered leaving their practices, or had in fact leiftr fpractices altogether.
Because of the risk of tort liability and the exorbftaost of malpractice insurance,
large numbers of Florida physicians flatly refused tot tae@ariety of patients,
including Medicaid patients, emergency room patientd,iatigent and uninsured
patients. Numerous physicians testified that they relytireferred “high-risk”
patients to university centers, whose liability was cappeabgrseign immunity.

Florida physicians also attested to avoiding “risky” procedsand practice
areas. Physicians repeatedly indicated that they dladtarily renounced their
hospital privileges and that they refuse to perform cemplrgeries, such as brain
or cancer-related surgeries, or any invasive proceduads &ome stated that they
could no longer risk accepting new patients or delivering bal@xisers pondered
early retirement or had already been forced from theipeaby the unaffordability
of malpractice insurance. Still others were unabkntbneeded specialists.

In addition to curtailing or closing their practices, phigis had left or were
considering leaving the state entirely. One physiciaedta‘l continue to reside
in [Florida] but for the most part commute to other statesder to earn a living

and continue to practice my specialties.” Another wasivaly looking to

16



relocate.” Still another was “interviewing for possiblg of state position.” Some
physicians terminated employees to reduce costs. Maay k¢ percentage
increases in the malpractice premiums they paid, andsptivlrle continuing to
practice, had ceased to carry malpractice insurancgetier.

The Legislature, therefore, faced substantial evidencapjoost the
overwhelming need for reform—and specifically for the linmitsnoneconomic
damages. After its exhaustive investigation and its sblidlye Task Force Report,
the Legislature adopted the findings of the Task Forcee THuislature finds that
the Governor's Select Task Force on Healthcare Priofedd iability Insurance
has established that a medical malpractice crisissexithe State of Florida which
can be alleviated by the adoption of comprehensive l¢gisikaenacted reforms.”
Ch. 2003-416, § 1(10), at 7, Laws of Fla. It further found ttie high cost of
medical malpractice claims can be substantially altedi®y imposing a limitation
on noneconomic damages in medical malpractice actidds8 1(1, 2, 15).

The process by which the Task Force and the Legislataesrdded their
evidence gave all Floridians a free and unfettered—indegxecedented—
opportunity to place their mark on the legislative record. Bwhlrask Force and
the Legislature held numerous public hearings and invitethissions of evidence
from all Florida citizens. Countless individuals avaiteemselves of this

opportunity. They proffered facts and volunteered their opinidime volumes of
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letters, presentations, and other comments submittéaebsitizens of Florida

form a considerable part of the record, and of course chenacreated or even
approximated in an evidentiary hearing. On this record—petngpasralleled in
comprehensiveness—the trial court properly deferred tcetfislative judgment.

1. THE ARBITRARY AND STANDARDLESS AWARD OF
NONECONOMIC DAMAGESTHREATENS DUE PROCESS.

Finally, for the same reason that punitive damage awangisided by
meaningful and objective standards violate due process atgastiless award of
noneconomic damages threatens constitutional inger&sith no manageable
criteria or quantifiable limitations to regulate theaetion of the fact-finder, the
arbitrary award of noneconomic damages destroys tlumadity and predictability
that undergird the law of torts and infringes upon protected propeenests.

In a series of recent decisions, the Supreme Courebagnized that due
process limitations curb the standardless award of pardavnages. Specifically,
“unlimited jury discretion—or unlimited judicial discretioarfthat matter—in the
fixing of punitive damages may invite extreme results t#wabpe’s constitutional
sensibilities.” Pacific Mut. Life Ins. Co. v. Hasljgl99 U.S. 1, 18 (1991).

The same absence of criteria to bridle the discretidheojury renders
arbitrary awards of noneconomic damages constitutipnglrm. It deprives
defendants of proper notice of the probable consequencesrafdhduct, permits

the jury to exercise an uncontrolled and arbitrary ratlher than a reasoned
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discretion, undermines the case-to-case consistency oftge@hd establishes no
precaution against the influence of improper or imperticensiderations on the
jury. As the Supreme Court noted in the context of punitiveadges:
The Due Process Clause of the Fourteenth Amendmenbpsotie
imposition of grossly excessive or arbitrary punishments ontf@asor.
The reason is that [e]lementary notions of fairressshrined in our
constitutional jurisprudence dictate that a person redaiv@otice not
only of the conduct that will subject him to punishment,disb of the
severity of the penalty that a State may impose.h&ektent an award is
grossly excessive, it furthers no legitimate purpose andituies an
arbitrary deprivation of property.
State Farm Mut. Auto. Ins. Co. v. Campp&88 U.S. 408, 417 (2003) (quotiBgIW
of N. Am, Inc. v. Gore 517 U.S. 559, 574 (1996)) (citations and marks omitted).
The same concerns underlie the arbitrary and standsualiessrd of
noneconomic pain and suffering damages:
The similarities between punitive damages and noneconomic
compensatory damages—including their common history anchieea
the inadequate guidance available to juries, the amosphature of the
jury’s task, the absence of objective criteria to safegugathat
consideration of improper factors, and the lack of cleardstials to
facilitate meaningful judicial review of verdicts—Ilogicattall for
comparable treatment for purposes of procedural due process.
Paul DeCampBeyond State Farm: Due Process Constraints on Noneconomic
Compensatory Damage®7 Harv. J.L. & Pub. Pol'y 231, 291 (2003). “[W]ithout
rational criteria or defined limits, the pain and sufigraward becomes the same

arbitrary deprivation of property as were punitive damaggras before cases like

BMW of North AmericandCampbell’ Paul V. NiemeyerAwards for Pain and
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Suffering: The Irrational Centerpiece of Our Tort SystéVa. L. Rev. 1401, 1417
(2004). The Michigan Supreme Court noted this “overarchingttational issue”:

While State Farndealt with punitive damage awards, the due process

concerns articulated iBtate Farmare arguably at play regardless of the

label given to damage awards. A grossly excessive awaphin and
suffering may violate the Due Process Clause evesiiibt labeled

“punitive.”

Gilbert v. DaimlerChrysler Corp 685 N.W.2d 391, 400 (Mich. 2004).

Despite the compensatory—rather than punitive—purpose otanogic
damages, the absence of objective criteria and clear geidathe award of
noneconomic damages is no less hostile to the rightseskbyrdue process than
the same deficiencies in the award of punitive damaghas. unbridled award of
noneconomic damages, without clear guidance to diregtith@r a reviewing

court, is an arbitrary deprivation of property that offedds process interests.

CONCLUSION

The Court should not place on trial the comprehensiveuptaxf a public
fact-finding process conducted over a twelve-month perictiualy, investigation,
and deliberation. “The Court simply does not sit as peslegislature’ to second-
guess legislative factual conclusions when theraysbasis at all for reaching
them.” Operation Badlawinc. v. Licking County Gen’l Health Dist. Bd. of
Health, 866 F. Supp. 1059, 1066 (S.D. Ohio 1992). The Court must defer to the

findings of the Legislature and deny Appellant’s requesafoevidentiary hearing.
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