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Executive Summary

The handling of insurance claims, as one might expect, can be quite complex. Following
an accident or injury, insurers, by law, must thoroughly investigate a claim, identify attempts
at fraud, determine whether the damage alleged falls under a particular policy, properly value
such damages, and move quickly to resolve the claim for the correct amount. In some states,
such as Florida, insurers are under strict time constraints in which to investigate, process, and
pay any claim (regardless of complexity), or else they face the prospect of punishment
through additional damages beyond contract law in what is called a “bad faith” lawsuit.

In the vast majority of instances, claimants receive payments due to them by either their
direct insurer, or, if they make a claim as a “third-party,” someone else’s insurer, in a prompt
and efficient manner. Nevertheless, there are a significant number of claims made in Florida
in which the primary objective is not to obtain a prompt and fair payment for damages
sustained, but rather to frustrate the insurer’s claims handling process enough to trigger a bad
faith lawsuit so that windfall damages may be recovered.

Unfortunately, Florida’s laws seeking to root out bad faith are very conducive to abuse by
plaintiffs’ counsel. There are a plethora of games and “gotcha” tactics, ranging in complexity,
which effectively allow bad faith lawsuits to be manufactured. This occurs even in instances
where the defendant insurer is trying very hard to resolve the claim for exactly what the
claimant’s attorney has demanded. Thus, the ironic effect of Florida’s bad faith law can be
that it actually encourages bad faith and halts the fair and efficient handling of claims.

There are a number of relatively simple ways to curb such abuse and help Florida’s bad
faith law fulfill its intended purpose. Some involve giving insurers more time to get to the
bottom of a claim; others clarify the parties’ roles and responsibilities. Such specific
improvements are explained in this report along with legislation, H.B. 427, the Fair Settlement
Act, that has been introduced to curb common abuses.

The long-term consequence of inaction to Florida’s worsening bad faith litigation
environment is nothing short of an insurance system crisis. Meritless claims will be
encouraged, premiums will rise, insurers will leave the state, and responsible consumers will
be the ones who ultimately suffer most. The Florida Legislature needs to take action now and

enact meaningful reform.



What is Insurance “Bad Faith’?

In any agreement between two or more parties, whether it is to provide specialized
services for a fee or purchase property such as a car or house, there is the implicit
understanding that each party will abide by the terms of the agreement. Generally speaking,
one party promises to make available an item or perform a service and the other party
promises payment in full. Occasionally, however, one party will renege on his or her end of
the deal, and do so intentionally and without reasonable justification, causing financial injury.
This is the essence of “bad faith” law; failing to perform when performance is due and doing
so intentionally, or at least with reckless disregard for the consequences.*

In the context of an insurance agreement, the same basic principle applies. One party,
typically the insurer, fails to abide by the terms of an insurance contract it has entered, and
does so purposefully or maliciously. For example, an insurer could fail to provide the proper
level of compensation under the insurance contract, or purposefully delay efforts to settle a
case. When this occurs, the insurer is said to be acting in “bad faith.”

The reason such a finding is important in litigation, and routinely alleged by plaintiffs’
counsel, is that a finding of “bad faith” can open the door to an array of harsh penalties
against an insurer. These penalties may include punitive damages, compensatory damages
(including the maximum policy limit under an insurance contract), extra-contractual damages
exceeding a policy’s limits, and attorneys’ fees and court costs. Thus, insurance bad faith can
end up costing insurers millions of dollars for cases in which the insurance coverage

agreement is very modest, perhaps only several thousand dollars.

FIRST-PARTY BAD FAITH

There are two basic types of bad faith insurance litigation: first-party and third-party
claims. A first-party bad faith claim occurs when an insured directly sues his or her insurer
pursuant to an insurance coverage agreement. A common first-party context is when an
insurance company underwrites an insurance policy on property that becomes damaged, for
instance a house in a severe windstorm. In such a case, the insurer is required to investigate
the damage, determine whether the damage is covered, and pay the proper value for the
damaged property. Bad faith in the first-party context can occur where the insurance carrier



conducts an improper investigation and valuation of the damaged property, or wrongfully
refuses to acknowledge the claim as arising under the insurance policy. An insurer’s
intentional delay in processing a claim or a failure to defend the insured in litigation if such
defense is part of the insured’s coverage agreement can also constitute bad faith.

Because a first-party claim involves both parties to the insurance coverage agreement, an
allegation of bad faith is typically included with a claim for breach of the contract. This
contractual relationship means that the insurance company owes a specific duty of care and
good faith to the insured when handling any claim. As stated above, the inclusion of a bad
faith claim with an alleged breach of contract functions to expand the scope of damages
beyond the traditional law of contracts, and can dramatically increase damages available to a

direct insured.

THIRD-PARTY BAD FAITH

The other type of insurance bad faith is a third-party claim, which may involve any other
person who is not the direct insured making a claim against an insurer. Stated another way, it
is a bad faith claim made by an individual or entity who is not a party to the underlying
insurance coverage agreement. Because there is no underlying contractual relationship
between the parties, which would ordinarily give rise to a duty of care and good faith, most

states are reluctant to authorize such claims.?

Where third-party claims are recognized, they are generally made when an insured
injures another person (i.e. third party) and that injured party sues the insured’s insurance
company to recover. A classic example would be when a motorist collides with a parked car;
the parked car owner has a claim against the motorist and, indirectly, against the motorist's
insurance carrier who owes its insured a duty to defend the claim and potentially indemnify
the insured for any judgment awarded. If the insurer purposefully delays or denies recovery
to the third party, the insurer may be additionally liable to that third party for a range of tort law
damages carrying a punitive effect.

ASSIGNMENT AND EXECUTION OF BAD FAITH CLAIMS

In addition to bad faith claims being brought by first or third-party claimants, they may also
be assigned to other individuals in some states, including Florida. This means that the



person allegedly injured by an insurer’s act of bad faith can effectively transfer that legal basis
to sue the insurer to another person, even another party in the lawsuit giving rise to the bad
faith claim. The person allegedly injured by an act of bad faith may also enter agreements
with other parties to a litigation to decide how the bad faith claim will be handled. In Florida,
the majority of bad faith claims are handled in three basic ways:

Scenario 1 — Straight Assignment

When an insured injures another person in an accident, the injured party will typically hire
an attorney and sue the insured who is defended in the litigation by her insurance company.
If the insured believes her insurer acted in bad faith in this representation, or, alternatively, the
injured third-party believes the insurer acted in bad faith in failing to resolve the case, either
may pursue their bad faith claim directly or assign the right to bring that claim to someone
else. Where the right to bring a bad faith claim is assigned, it is legally the same claim except
that it is being brought by another person (i.e. the assignee). It is, for example, common for a
first-party insured to assign her bad faith claim to the third-party she injured in the accident;
insureds often assign away this right so that the person they injured will instead only pursue
their case against the insurer, who typically has “deeper pockets,” and be able to seek a
greater recovery.

Scenario 2 — Coblentz Agreement

A second method of resolving a bad faith claim in Florida is through what is called a
“Coblentz Agreement” (named for the case Coblentz v. Am. Sur. Co. of N.Y.%). This may
occur where an insurer is alleged to have acted in bad faith by failing to properly defend or
settle a claim. It typically takes place where a serious injury has occurred, such as a fatal
auto accident, the insured is clearly at fault, and the damages are likely to exceed the
insurance policy limits. Under this agreement, the insured who caused the accident allies
with the party they injured and enters a consent judgment that binds the insurer. In effect, the
insured agrees to a value for the damages in the case and executes a judgment against
herself for that amount. The injured party then goes after the insurer for this amount.

There is a tacit agreement in Coblentz Agreements that in return for the insured executing
a judgment against themselves, the injured party (or more accurately the injured party’s
attorney) will only attempt to collect the judgment from the insurer and not the insured. The
insured, therefore, has great incentive to consent to any judgment amount selected by the



injured party’s attorney because it will allow the insured to exit the litigation without paying
anything out-of-pocket. Rather, the total liability can be pushed on to the insurer.

Scenario 3 — Cunningham Agreement

A third way bad faith claims are often resolved in Florida is through what is called a
“Cunningham Agreement” (named for the case Cunningham v. Standard Guar. Ins. Co.").
Under this agreement, the injured person (i.e. third-party plaintiff) and defendant insurer agree
on the value of the damages at issue, but do not agree on whether bad faith has occurred.
For example, the parties may agree that the value of a case, including the bad faith claim and
underlying insurance claim, is $1 million; if the insurer loses in defending the case, it will pay
that amount. Hence, the purpose of this type of agreement is for the parties to save time and
expense by agreeing upfront on the value of cases and litigating the bad faith issues before
the liability and damages issues.

WHY WE HAVE BAD FAITH LAWS

The fundamental purpose behind insurance bad faith law is to create a significant
disincentive or deterrent for insurers to engage in activity designed to frustrate, manipulate, or
otherwise abuse the just and efficient handling of claims. Bad faith laws accomplish this
objective by expanding the scope of available recoveries to effectively punish an insurer for
wrongful acts, while allowing an aggrieved party to receive extra compensation for the
hardship they endure in getting the insurer to do what it was supposed to do in the first place.
Such laws do not exist in most other contexts where a party is wrongfully denied recovery; the
nature of insurance, which is in part to provide some level of recovery for often tragic and
unforeseen events, has prompted courts and legislatures to make an exception to the general
rule permitting only contract damages.”

By permitting broader recovery, bad faith laws seek to achieve a more level playing field
between insurers, their insureds, and the public. As detailed later, this does not always occur
in practice, particularly when the balance shifts too far and provides claimants with an overly
potent and easily abused legal claim.® Hence, while the execution of these laws leaves room
for debate, their basic purpose is a legitimate one.

Another primary justification for bad faith laws is that they can serve to facilitate
settlements. The threat of bad faith litigation and possibility of paying not only a party’s claim



in full, but punitive damages, additional compensatory damages, attorneys’ fees and other
costs will often place tremendous pressure on a cost-conscious insurer to settle a claim as
quickly as possible. This will often help the insurance system run more efficiently.
Unfortunately, this potential benefit can be offset where plaintiffs’ lawyers, attuned to the
superior bargaining position of plaintiffs with an alleged bad faith claim, commit bad faith in
their own right by purposefully frustrating the settlement process in an attempt to enhance the
value of a claim. Nevertheless, on balance, properly crafted bad faith laws can align insurers’
interests with the public’s to make abusive acts highly unprofitable and fraught with risk, and
facilitate settlements. For these reasons, states have acted to authorize and clearly define
bad faith law.

The Landscape of Bad Faith Law

Recognition of bad faith as the basis for an independent right of action (i.e. an action
brought by insureds or third parties) is only a product of the last 40 years of American
jurisprudence.” Over this comparatively short period in legal history, the law of bad faith
has witnessed unprecedented growth and development. Today, protections against bad

faith insurer conduct are enshrined in the common law and statutes of every state.®

COMMON LAW DEVELOPMENT OF BAD FAITH

Beginning in the 1950s, courts first began to impose an extra-contractual duty on an
insurer to settle third-party claims that arose when the insured was sued for wrongfully
harming another person.’ This duty covered situations where an “insurer had rejected a
settlement offer within the policy limits and the insured thereafter incurred liability in

excess of those limits,”*°

thus leaving the insured with the obligation to fund the excess
amount owed to the third party out-of-pocket. The Supreme Court of California in
Comunale v. Traders & General Insurance Co.™ became the first court of last resort to
hold the insurer, and not the insured, liable for such excess damages as a breach of the
insurer’s implied covenant of good faith and fair dealing.’> As the court explained, “An
insurer who denies coverage does so at its own risk, and, although its position may not

have been entirely groundless, if the denial is found to be wrongful it is liable for the full



amount which will compensate the insured . . . ."**

In 1973, fifteen years after Comunale, the Supreme Court of California once again
engineered the development of the law of bad faith in Gruenberg v. Aetna Insurance
Co.™ by extending tort liability to first-party claims.” In the case, an insurer “willfully and
maliciously” engaged in a scheme to deprive an insured of benefits from a fire insurance
policy.*® The court built on its third-party jurisprudence'’ and a line of California
appellate court rulings that supported first-party tort liability,"® ultimately reasoning that

“[tlhese are merely two different aspects of the same duty.”®

The state high court then
reasoned that the breach of such a duty warranted recognition of a new and independent

tort cause of action for “bad faith.”

Following the Comunale and Gruenberg decisions, courts in other states applied
similar reasoning to recognize tort liability for bad faith in both first-party and third-party
claims.?® Generally speaking, states have shown greater receptiveness to recognizing a
cause of action in the first-party context; throughout the 1970s and 1980s, a majority of
states adopted a first-party bad faith action as a new addition to their common law.?* In

contrast, only a few states recognize a common law action for third-party claims.

STATUTORY DEVELOPMENT OF BAD FAITH

As the common law basis for bad faith solidified and, in the case of first-party claims,
was adopted by a majority of states, states also moved towards statutory codification.?
State legislatures often set out to protect against insurer bad faith by enumerating unfair
practices or, at least, by providing plaintiffs with a statutory bad faith comparison when
initiating a common law action.?® Although state legislatures enacted statutes in an
attempt to instill greater definition and support to bad faith law, some statutes have
undermined the willfulness, maliciousness, or manifest injustice that provided the
foundation of this new tort action in the first place. The idea of inherent unfairness of
specific acts has been lost in certain instances and, instead, has been replaced with

nebulous elements that have been manipulated to enhance outcomes.

Today, statutes addressing bad faith and unfair insurance claims settlement practices
exist, in some form, in every state.?* These laws are largely a product of model

legislation drafted by the National Association of Insurance Commissioners (NAIC) in the



early 1970s to supplement the common law and establish a state regulatory layer of
protection against abusive insurer acts.”> The NAIC’s model legislation covered unfair
methods of competition and general deceptive practices in the insurance business.® In
tailoring statutes specific to claims settlement practices, a majority of states have
adopted this legislation with only minor changes.?’

These statutes generally require insurers to communicate promptly with respect to
claims, implement reasonable standards for claims investigation, negotiate in good faith,
and pay insureds promptly when liability has become reasonably clear. They also
prohibit intentional insurer acts such as altering claims forms, making payments without
stating the policyholder’s coverage, requiring submission of preliminary claims reports
with duplicative information to cause delay, and intimidating claimants by making them
aware of an insurer’s policy of appealing any arbitration award favorable to the insured.?®

Judicial interpretation of these existing, often identical, bad faith statutes has varied
significantly.”® For example, some state courts have interpreted these laws to allow private
enforcement,®® while others retain exclusive oversight and enforcement through the state
insurance commissioner.' Even where a private statutory right of action is recognized, a
number of state courts have found that this action is only available to those insured and not
other third-party claimants.®* Further, in those states where no private statutory right of action
exists, some courts have nevertheless found that unfair claims settlement statutes were
useful proxies for identifying instances of bad faith in private actions brought under the

common law.*

Adding complexity to the landscape of bad faith law is that a number of states have
adopted private enforcement provisions and additional prohibited acts that are not part of the
model NAIC laws. These enforcement provisions can enable private actions to be brought
under statute or common law, and have resulted in inconsistent standards. The presence of
additional prohibited insurer acts has also compounded this adverse effect. For instance,
additional statutory provisions often include more rigid criteria, which has been used to trigger
a bad faith claim regardless of any intentionally wrongful insurer conduct. States such as
Missouri, lllinois, and Rhode Island, for example, have statutes prescribing a strict ten- or
fifteen-day window in which an insurer must provide claims forms or violate the state’s unfair

claims settlement act.** Some states also set strict and arbitrary deadlines for other



practices, such as when an insurer must respond to a claim® or even when a claim must be
settled.*®

Sanctions also vary significantly across states. Oklahoma, for instance, imposes a fine,
enforced by the state Insurance Commissioner, between $100 and $5,000 for each violation
of its bad faith statute,®” while Maryland imposes a penalty up to $125,000 for any violation.*®
A number of state statutes also allow private claimants to recover punitive damages.* Still
others, such as Louisiana, provide additional private recovery beyond the insurance contract
by permitting as damages a multiple of any compensatory award.*’

The differences among states regarding identification of bad faith conduct, enforcement
mechanisms, and remedies create a wide range of treatment for bad faith in the handling of
insurance claims and close to fifty unique state landscapes. It is against this backdrop that a
number of states have sought to enact law to curb well-documented areas of abusive

litigation and provide greater clarity, consistency, and fairness in bad faith law.

The chart on the following page summarizes the common law and statutory development
of bad faith law.
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Problems With Florida’s Bad
Faith Laws

In Florida, as with most states, the law regarding bad faith implicates both common

law and statutory provisions. Individuals can sue their insurer at common law if they
believe the insurer committed fraud or acted in bad faith when defending or settling a
claim, and the insurer’s actions resulted in additional damages and legal costs. Unlike
most states, however, this right to sue is not limited solely to the direct insured. In
Thompson v. Commercial Union Ins. Co. of New York,** the Florida Supreme Court
determined that third parties can similarly sue an insurer for damages “in excess of the
policy limits” as a third-party beneficiary of the contract between the insured and
insurer.*? The Florida Legislature, in 1982, enacted a separate statutory cause of action,
which sought to codify specific instances of “bad faith,” in part, by referencing some of
the model NAIC provisions.*® This statute broadly provides that “any person” may bring

a bad faith cause of action against an insurer.**

The dual nature of private enforcement of Florida’s bad faith law raises several
concerns and avenues for abuse. First, claimants may effectively revive a failed
statutory cause of action by bringing the claim again in state court under common law, or
vice versa. This provides claimants with a “second bite at the apple,” which results in
wasteful and duplicative litigation costs for the parties and a greater toll on Florida’s
judicial system. Equally important is that the insurer must essentially plan to defend itself
in separate litigations involving the same alleged acts; claimants are able to use this to
exert greater pressure to settle frivolous or otherwise unwarranted bad faith claims.

With regard to the statutory right of action, there is a more fundamental issue that its
construction opens the door to abusive bad faith litigation. In attempting to identify and
codify instances of insurance bad faith, the statute can prove overly inclusive and reach
insurer acts that are not wrongful in any way, and, in fact, are very reasonable under the
circumstances. As described below, there are several basic problems with Florida’s law
that have permitted abuses against insurers to become commonplace, especially in the

context of third-party claims.
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UNREASONABLE TIME FRAMES

Under Florida’s current private enforcement statute, an insurer is presumed to have
acted in bad faith if it does resolve a claim within a certain period or does not “cure” an
alleged bad faith claim within 60 days of receiving a notice of a claimant’s intent to sue.
As a practical matter, this statute imposes a strict deadline for when an insurer must
settle any claim. While this period of time may be reasonable in some situations, in
others it represents an insufficient time period for an insurance company to thoroughly
investigate and pay out the claim. This is because every insurance claim involves a
different set of facts; in some cases the insurer will be able to quickly conduct a thorough
investigation and rule out any instance of insurance fraud, but in others the difficulty of
locating and speaking with all of the parties and witnesses, investigating inconsistencies,
verifying the alleged values for any damaged property, and making good faith follow-ups
when red flags exist can stretch an investigation beyond the strict statutory period. The
time limit is also particularly problematic where a claimant is attempting to perpetrate
insurance fraud because that claimant has an incentive to intentionally delay and
frustrate the investigation process so that the insurer faces little choice but to settle the
claim as the statutory deadline approaches.

The more prevalent danger occurs where it is the claimant’s attorney engaging in
tactics designed to manufacture a bad faith lawsuit, and potentially turn a fee award from
a $10,000 insurance coverage dispute into a multi-million dollar payday. Plaintiffs’
attorneys, for instance, are able to effectively manipulate Florida’s statutory deadlines to
decrease the insurer’s actual timetable for processing a claim. A common practice is for
a plaintiffs’ attorney to write the insurer demanding payment and serving a notice of
intent to sue for bad faith, knowing full well that the insurer will not be in a position to
evaluate the loss and claim, and make a correct decision on the claim in time. Some
attorneys have resorted to abusive, yet effective, tactics such as purposefully drafting
overly-broad and generic notices which fail to state with any specificity the actual facts of
the claim, or the precise “cure” or “remedy” sought.

Sometimes, plaintiffs’ attorneys will even purposely fail to send notice to the
insurance adjuster, and instead, send it to the insurer’s corporate home office “in the
hope that it gets ‘lost’ in the bureaucratic mailroom and, therefore, before anyone
realizes its significance, the statutorily prescribed 60 day cure period expires, and a

12



rebuttable presumption that the insurer has committed ‘bad-faith’ is established.”

Moreover, the entire claims handling process devolves into a game whereby the
plaintiffs’ attorneys’ principal objective is to leave the insurer in the dark on as many
details as possible so that it becomes practically impossible to fully investigate a claim in
the prescribed time. As a result, claimants either receive an unwarranted, inflated
settlement or manage to successfully trigger a bad faith claim in which the potential

recovery is likely to exceed damages under the insurance policy.

“‘GOTCHA” GAMES WITH MULTI-CONDITIONAL DEMANDS

In addition to relatively simple tactics such as causing delay through intentionally providing
insufficient claims information or purposefully mailing materials to incorrect contacts at the
same insurance company, some plaintiffs’ counsel have devised more complex schemes to
push insurers to exceed the statutory “cure” period or otherwise respond to a settlement offer
in a manner which can be manipulated into a bad faith lawsuit. This often involves what is
referred to as a “multi-conditional settlement demand.”

With such a demand, the plaintiff's lawyer typically sends a letter to the insurer insisting
upon strict compliance with a multitude of conditions as well as a policy limit tender in order to
effectuate a settlement. The types of conditions requested are limited only by the attorney’s
creativeness. In many instances, these demands effectively preclude any real possibility to
settle the claim. Rather, they are, ironically, intended to show that the claimant tried in “good
faith” to settle the case, but was unsuccessful because of the insurer’s unwillingness to fairly

settle the claim.

As the next section illustrates, these types of games using multi-conditional demands
inappropriately delay settlement and unfairly force an insurer into a “no-win” situation; the
insurer must often choose between settling a claim on unjust terms or facing a statutory or

common law bad faith lawsuit for extra-contractual damages.

Case Study 1: Berges v. Infinity Insurance Company

The case Berges v. Infinity Insurance Co.,*® is particularly illustrative of problems
created by Florida’s current bad faith laws. Here, a claim was filed against an insurer as
a result of a car accident in which a car driven by a friend of the plaintiff, Mr. Berges,
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collided with another car on March 29, 1990, killing the driver and severely injuring her
minor daughter. On May 2, 1990, the Infinity Insurance Company (Infinity) received a
hand-written letter from the deceased victim’s husband, Mr. Taylor, demanding a
settlement within 25 days for Mr. Berges’ policy limits. The letter demanded a total
settlement of $20,000, which included $10,000 for a wrongful death claim and $10,000
for the bodily injury claim. Infinity planned to settle for the policy limits as set forth by Mr.
Taylor, and one of the company’s adjusters communicated this to Mr. Taylor in a May 11,
1990 phone call and again in a May 24, 1990 letter. However, because of an incorrect
zip code, Mr. Taylor did not receive the settlement letter from the insurance company
until June 20. Since Mr. Taylor did not receive the letter or settlement payment prior to
the 25-day deadline stated in Mr. Taylor’s original demand letter to the insurer, his
attorney notified Infinity that the offer to settle was revoked.

The case went to trial and a jury awarded the claimant $911,400 for the wrongful
death claim and $500,000 for the bodily injury claim of the minor passenger. As a result
of the verdict far exceeding the policy limits, the insured, Mr. Berges, immediately filed a
bad faith claim against Infinity. The final judgment resulted in the insurer being ordered
to pay more than $2 million — $1.9 million for the claims as well as $616,200 in attorney
fees — for a $20,000 insurance policy.

While the Florida Supreme Court upheld the result, several justices called into
guestion the inequities and adverse public policy consequences of Florida’s bad faith
statute. In his dissent, Justice Wells stated,

[T]here are strategies which have developed in the pursuit of insurance
claims which are employed to create bad faith claims against insurers
when, after an objective, advised view of the insurer's claims handling,
bad faith did not occur. This is a strategy which consists of setting
artificial deadlines for claims payments and the withdrawal of settlement
offers when the artificial deadline is not met. The goal of this strategy is to
convert a policy purchased by the insured which has low limits of
insurance into unlimited insurance coverage. . . . Obviously, this strategy
worked well for the claimants and their attorneys in this particular case.”’

RESULT

Policy Limit: $20,000 - Award: $2,500,000
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Case Study 2: Snowden v. Lumbermens Mut. Cas. Co.

The case Snowden v. Lumbermens Mut. Cas. Co.,”® provides another example of
how plaintiffs’ attorneys seek out windfall recoveries via a bad faith lawsuit as opposed to
securing prompt recovery for their client of the appropriate amount owed under an
insurance coverage agreement. This case resulted from a December 25, 1996 car
accident involving the granddaughter of the insured (Mr. Snowden) and another vehicle
driven by a Mr. Smith. Mr. Snowden’s granddaughter was killed in the accident, and Mr.
Smith suffered serious injuries and was hospitalized. Mr. Snowden reported the accident
the following day to his insurer, Lumbermens Mutual Casualty Co. (Lumbermens), but

did not report the injury of the third party, Mr. Smith.

On December 31, Mr. Smith’s brother reported the accident to Lumbermens, and that
same day Lumbermens put the insurance policy’s maximum limit of $100,000 in a
reserve account for payment. The case, therefore, appeared headed towards a fair and
efficient resolution. But, on January 16, a personal injury lawyer who had been hired the
day before by Mr. Smith’s wife sent a letter to Lumbermens complaining that the insurer
had not initiated settlement discussions and that no offer of settlement would be
accepted. This was in spite of the fact that Lumbermens only learned of Mr. Smith’s
injury two weeks prior, and only 23 total days had passed since the accident occurred (9

of which included business holidays or the weekend).

A state court entered a judgment against Mr. Snowden for $3,750,000.*° He, in turn,
sued Lumbermens for the entirety of the judgment on the theory that Lumbermens acted
in bad faith in failing to pay out the $100,000 policy limit in a matter of days following a
fatal multi-car accident, and failing to abide by a settlement “deadline” arbitrarily imposed
by the third-party plaintiff's lawyer and announced for the first time in a letter saying it
had lapsed. Despite the dubious nature of this bad faith theory, Lumbermens was held
liable for the entire judgment, meaning that plaintiff's counsel was able to successfully
manufacture a bad faith lawsuit based on nothing more than his own subjectivity in
stating a lapsed deadline and unilaterally refusing to entertain settlement offers.

RESULT
Policy Limit: $100,000 - Award: $3,750,000
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Case Study 3: United Auto. Ins., Co. v. Levine

A more recent case, United Auto. Ins., Co. v. Levine,*® provides perhaps the most
egregious example of how a bad faith lawsuit can be manufactured even where an
insurer acts reasonably at all times and works hard to settle the case for the maximum
limit of the policy. Here, an insured driver allegedly under the influence of alcohol
crashed his truck into a car, seriously injuring both himself and his passenger and killing
the two occupants of the other vehicle. The driver, Mr. Hernandez, had an insurance
policy with United Automobile Insurance Co. (United) that covered up to $10,000 per
person for bodily injury, with an aggregate limit of $20,000, as well as $10,000 of

property damage coverage.

Immediately following the accident, United assigned a claims adjuster to investigate
and determine its insured’s potential liability. This investigation was delayed and
complicated by the fact that Mr. Hernandez initially represented to United that he was not
the driver at the time of the accident, and the only other witness, his passenger, was in a
coma. Ultimately, the facts surrounding the accident were uncovered. In the meantime,
the personal representative of Judge Levine, one of victims killed in the accident,
retained a lawyer and filed a claim against Mr. Hernandez, which Mr. Hernandez then
communicated to United. The same day United learned of the lawsuit, it tendered a
check for the $10,000 bodily injury limit to Levine’s personal representative. Included
with the check was a transmittal letter and release, but nowhere was it stated that
acceptance of the check was conditioned on the signing of the release. Rather, Levine’s
representative could have gone to the bank to cash the check right then and there.

Two months later, without explanation, the estate returned the check. When United
inquired why, counsel for the Levine estate indicated that the tender was insufficient
because it was accompanied by the general release. At this time, the estate’s counsel
cut off all communications despite repeated phone calls from United to resolve the claim.

A Florida trial court awarded the Levine estate $5,200,000. Mr. Hernandez, who had
initially lied to United as to whether he caused the accident, then assigned all of his rights
against United to Levine’s estate, so the estate could collect the entire judgment from
United under the bad faith theory that United failed to timely settle the estate’s claims
against Mr. Hernandez. A final judgment was issued against United for the entire award,;
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this decision was later upheld on appeal. While a majority of the appellate court
effectively validated the bad faith claim and the attorney tactics used to engineer such a
claim, the dissent recognized what had truly transpired, stating:
United did everything it could to maximize protection for its insured.
Without a demand or claim, it promptly paid an amount exceeding policy
limits for bodily injuries; it attempted to secure a release from liability for
its insured; and it timely attempted to determine who should be paid and
in what amount for property damage.... This action presents just such a
case where counsel for an injured party refuses to communicate or
negotiate following a good faith offer by an insurer and after dodging
information requests via vague responses by office staff, brings an action
for bad faith.>
The result in this case was that a third party was able to collect 270 times the
maximum limit of the insurance policy. The allegedly intoxicated insured driver who
caused the fatal accident did not pay one dime even though he purchased the legal
minimum amount of auto insurance in Florida. Instead, the “deep pocket” insurer who
immediately responded to the claim, uncovered the facts, and promptly offered the

insured’s policy limits was made to pay out several million dollars for such efforts.

RESULT

Policy Limit: $20,000 - Award : $5,400,000

THE COMMON THREAD IN MODERN BAD FAITH ACTIONS

Each of the cases above illustrate how Florida’s bad faith litigation environment has
grown increasingly attorney-driven and increasingly focused on concocting a bad faith
claim through any means necessary. The cases courts confront today are often far
removed from the acts of a recalcitrant insurer intentionally delaying or denying
coverage; rather, insurers are so sensitive to doing anything that could even be
misconstrued as bad faith that they error on the side of overpayment.

But this is just the tip of the iceberg. As the next section shows, there are a wide
variety of unjust attorney tactics that have developed in Florida to transform any insurer’s
reasonable efforts into substantial bad faith payouts.
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A View From the Trenches:
Common Examples of Bad Faith
Abuse in Flonida

The following 10 illustrations present some of the common abusive strategies designed
by plaintiffs’ counsel to trigger a bad faith claim against an insurer. As explained above, they
often involve use of a multi-conditional demand, intentional misinformation or ambiguity, and

other stall tactics.

lllustration 1 — Insistence Upon Specific Language in a Release

Following an accident, the plaintiff's attorney will typically make a settlement demand;
however, the demand will often state that the offer is unilateral and can only be accepted by
actual performance and not a promise to perform. The plaintiff's lawyer will then specify
mandatory language that must be in any release required by the insurance company, and
that any deviation from this release language will result in a rejection of the insurer’s
acceptance. Predictably, the plaintiff's lawyer will refuse to provide a proposed release to the
insurer. Instead, the lawyer wants to place the burden upon the insurer to draft the release so
that he can later reject it if he deems it non-compliant for any reason.

Often, settlements breakdown over meaningless language contained within the release.
This occurs because insurers erroneously forward the standard release which they have
been using for many years; releases which may contain some of the language in which the
plaintiff's counsel has deemed unacceptable. When this is brought to the insurer’s attention,
the insurer virtually always attempts to immediately rectify the situation by removing the
language at issue; however, at that juncture, the “gotcha” tactic is complete and the plaintiff's

lawyer refuses any further settlement overtures.

Complicating this scenario is the fact that after making the initial demand, plaintiff's
counsel will typically not return phone calls or respond to inquiries from the insurer. Since
these demands are often ambiguous, insurers are left to speculate as to what is necessary

for complete compliance.
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lllustration 2 — Demand for Mutual Release

It has become commonplace in Florida for claimants to request mutual releases. Again,
insurance carriers typically respond to a settlement demand by sending a standard release
form. Even if the release is modified to include the specific language requested by the
plaintiff's attorney, the insurer often misses the requirement that the release be mutual. When
the insurer seeks to include the term “mutual,” it can inject confusion and ambiguity into the
release, particularly when surrounded by the terms “standard” and “form release”; the
strategy is designed to lull the insurer into providing a non-compliant release. Further,
providing a mutual release is an unusual circumstance in the settlement of a third-party
liability claim. This is particularly true in cases of clear liability as there would be no reason for
the claimant to receive a release from a fully at fault defendant. Similar to the strategy
regarding other releases in lllustration 1, any subsequent efforts by the insurer to correct any
perceived deficiency in the mutual release are rejected by claimant’s counsel, and a bad faith

claim is initiated.

lllustration 3 — Demand for Insurance Company’s Internal Files

As a condition of some settlement demands, the plaintiff's attorney will request certain
portions of the insurance company’s claim file. This often includes damage estimates,
photos, witness statements, etc. This information is not vital to the settlement of the third-
party liability claim; rather, the involved lawyers are smart enough to know that an insurer will
often object to providing any portion of its internal claim file. When the insurer objects to the
demand to turn over this internal information as a condition of the settlement, the claimant will
proceed forward to file suit and allege that the reason that the underlying claim was not
resolved was because of the insurer’s unreasonable refusal to provide portions of its file. The
whole purpose is to create a condition in which the insurer will say “no” so that it can later be
contended that the insurer unreasonably refused to settle.

lllustration 4 — Bundling Bodily Injury and Inflated Property Damage Claims

An increasingly common tactic of plaintiff's counsel is to tie property damage and bodily
injury claims together. Generally, insurers are very good about getting accurate bodily injury
tenders out quickly to claimants. However, such tenders are often initially rejected, and given
a counter-offer that includes both bodily injury and property damage. In such circumstances,
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the property damage amount is often undocumented and grossly inflated. The hope is that
the insurer will object to the payment of the undocumented property damage claim. At that
point, all offers to resolve the case are withdrawn and the plaintiff's counsel will proceed to
judgment on the underlying bodily injury claim. It will then be argued that the claimant is the
master of his or her offer and has the ability to tie together both property damage and bodily
injury claims. The effect is that the plaintiff's counsel is able to grossly inflate a property
damage claim, and the insurer either pays this “graymail” or risks not being able to settle a
serious bodily injury claim which may then result in a bad faith lawsuit.

Even in situations where the insurer only provides property damage coverage, it can
nevertheless find itself exposed to extra-contractual damages on the bodily injury claim. This
will occur where the plaintiff's attorney makes a demand under a property damage only policy
to settle both the bodily injury and property damage claims. The demand will state that
although bodily injury coverage is not provided, the plaintiff's attorney is going to afford the
insurer a chance to protect its insured from both property damage and bodily injury liability
exposure simply by paying the property damage policy limits. Often the insurer is lulled into
taking counsel up on this offer. This is typically disastrous as the claim will often not settle
and it will later be asserted by the plaintiff's counsel that although the insurer had no
obligation to resolve the bodily injury claim, after the insurer attempted to do so it had an
obligation to perform in a non-negligent fashion. Thus, if the insurer tries to more fully serve
the interests of its insured and undertakes any obligation to resolve an aspect of the bodily
injury claim, it often finds itself in the predicament where it will be asserted that it has exposed
itself to bodily injury extra-contractual damages.

lllustration 5 — Carving “Big Money” Claims Out of Any Settlement

In accident or serious exposure cases in which punitive damages may be implicated, the
plaintiff's attorney will often specify that he will only settle the compensatory damage aspects
of the case. The insurer thus faces a difficult quandary as to whether it should settle the
compensatory damages claim on behalf of its insured and leave open exposure to a potential
punitive damage claim, or seek to settle the entire claim and risk having to litigate everything.
Also, if the insurer objects to settling only the compensatory damage aspect of the claim, it
will likely later find itself sued for bad faith. The bad faith argument will be that since the
insured’s policy only provided coverage for compensatory damages, the insurer had no
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obligation to resolve a punitive damage claim and, therefore, no basis for rejecting the
proffered settlement. This is the case even though the insurer was trying to act responsibly
and in the best interests of its insured.

Another similar scenario occurs where there is a separate damages claim, such as loss of
consortium, made by a relative of the injured party, but the settlement demand is silent as to
whether this is included. For instance, there may be a catastrophically injured husband who
presents a demand for settlement, yet no mention of his wife’s loss of consortium or services
claim. Predictably, efforts to contact plaintiff's counsel for an explanation prior to the expiring
unilateral time limit demand will be unsuccessful. Accordingly, the insurer is left with the
Hobson’s choice of either accepting the demand as written and exposing the insured to a
significant uninsured consortium claim or including the consortium claim in the proffered
release and risking a rejection based upon a non-compliant acceptance of the plaintiff's
attorneys’ settlement demand.

lllustration 6 — Silence Regarding Lien Holder Payments

Plaintiffs’ attorneys are aware that insurers are very concerned, particularly in serious
exposure cases, with the claims of lien holders and/or subrogated parties. Such claims are
often asserted by Medicare, Medicaid, hospitals, workers’ compensation insurers, and health
insurance carriers. Consequently, the plaintiff's attorney, attune to this fact, will often be
purposely silent on who will bear the responsibility to resolve any such existing claims to
settlement funds in a settlement demand. Again, this places the insurer on the horns of a
dilemma as it must either accept the settlement demand as written with no existing protection
against third-party claimants or add additional parties to the settlement drafts to protect its
interests; the former provides inadequate protection and the latter provides a basis to reject
the acceptance as not being a mirror image of the offer. Either path could potentially give rise
to a bad faith lawsuit.

lllustration 7 — Providing a Time Limit that is Impossible to Meet Due to Outside Factors

Often in wrongful death cases a time limit demand will be made by the plaintiff's attorney
prior to an estate ever being set up for the decedent. As a result, the insurer is placed in a
position where it has to respond to the demand prior to the appointment of a personal
representative. In addition, it is not uncommon for the plaintiff's lawyer to directly assert that
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no such estate will be opened. This obviously builds confusion into the process as the insurer
is left without any certainty as to whether a valid and enforceable release can be provided.
Further, it is not unusual for the plaintiff's lawyer to say to the insurer that it must fund the
opening of the estate if it wants a release from the personal representative.

lllustration 8 — Refusal to Meet for Global Settlement Conference

With incidents involving multiple claimants, it is typical for the insurer to receive competing
claims for its policy limits. Florida courts have stated that in such cases, an insurer should
hold a global settlement conference in an effort to resolve all claims.>* If those claims cannot
be resolved, it is recommended that the insurer try to settle those claims that present the most
serious liability exposure to its insured. The problem that occurs is that the insurer is often
faced with a refusal, usually from the most serious injured claimants, to attend any type of
global settlement conference. Instead, the different claimants’ attorneys make unilateral time
limit demands for the full policy limits. These time limit demands are often competing and
aggregate to more than the available policy limits.

As a result, the insurer is left to try to juggle and manage these competing claims, and if a
global settlement conference is not possible, to try to determine which claims present the
greatest risk exposure to its insured. The insurer’s action in this regard will generally present
a jury question concerning whether it acted in the best interests of its insured. This enables
the claimants’ attorneys who have purposefully declined to meet for a global settlement
conference an opportunity to seek extra-contractual damages via a bad faith lawsuit.

lllustration 9 — Taking Unfair Advantage of Honest and Harmless Insurer Mistakes

It is commonplace for many plaintiff's counsel to require strict compliance with Florida’s
insurance disclosure statute®® such that any deviation, no matter how incidental or harmless,
will result in the rejection of the policy limit tender. The bad faith pretext given for such a
rejection is that the plaintiff's counsel was unable to determine the exact available policy limits
due to the insurer’s non-compliance with the language of the disclosure statute.

The statute, for instance, requires the insurance policy in place to be provided “under
oath.” Sometimes what the insurer technically provides is a “certified” copy of the policy; a
trivial distinction that does not impact the merits of a claim in any way. Nevertheless, the
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plaintiff's counsel will reject an insurer’s policy limit tender because the policy provided was
“certified” and not “under oath.” Further, upon receipt of the policy, some plaintiff's counsel
will search through it page by page with the goal of identifying any technical error to use to
allege bad faith, regardless of its nature or significance. If the policy contains such an error,
the plaintiff's attorney will reject the settlement and proceed forward to litigation.

In addition, a major challenge is that there is no mechanism under the existing law to
permit the insurer to correct any alleged discrepancy in its statutory disclosure compliance.
Once the unilaterally imposed deadline has expired, the “gotcha” game has occurred, and

there is no means for an insurer to take corrective action.

lllustration 10 — Settlement Demand Purposefully Not Sent

Florida courts have held that the time period within which an insurer must tender policy
limits decreases as the liability exposure to the insured increases. In cases where liability is
clear and substantial, the time to tender may be no more than a couple weeks. What makes
this abbreviated time period particularly troublesome is that Florida does not have a
requirement that the insurer receive a settlement demand. A Florida appellate court reached
this conclusion in the 1991 case Powell v. Prudential Prop. & Cas. Co.,>* allowing a bad faith
claim to proceed and finding damages of $250,000 on a $10,000 insurance policy where the
third-party claimant made no settlement demand whatsoever. Looking back, this case can be
credited with seriously exacerbating Florida’s bad faith litigation environment and opening the
door to other abusive tactics designed to trigger bad faith.

The effect of Powell and subsequent rulings is that in serious exposure cases an insurer
cannot wait for the presentation of a claim, a letter of representation, a policy limit demand, or
anything else for that matter. Instead, while a claimant “plays possum,” the insurer must
move with extraordinary speed to get the policy limits out of its hands and into the hands of
the claimant’s representatives in order to avoid extra-contractual liability exposure. Hence, to
increase the resulting confusion and potential for insurer errors, the plaintiff's attorney will
purposefully choose to remain silent and not send any information regarding a claim. He may
then take unfair advantage of insurers racing to get the “check out the door” to meet statutory
and other deadlines, and pounce upon any mistake or delay to have a basis to reject a fair
settlement offer and pursue a bad faith lawsuit.
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GOTCHA GAMES EXPOSED: THE MENDEZ CASE

While the above examples provide a window into how bad faith claims are actually
generated on a daily basis in Florida, one case in particular stands out for depicting just how
absurd the gamesmanship has become and how brazen the attorneys bringing these claims
really are. The case Mendez v. Unitrin Direct Prop. & Cas. Ins. Co.”® involved a car accident
in which Ms. Mendez, the daughter of the insured Mr. Mendez, collided with another vehicle,
killing its driver, Mrs. Ackey. As surviving husband and personal representative of the
deceased'’s estate, Mr. Ackey hired an attorney soon after the accident to handle any third-
party claim to insurance proceeds from Unitrin Property & Casualty Insurance Co. (Unitrin).

From the outset of the third-party representation, it was abundantly clear that Mr. Ackey’s
attorney was far less interested in resolving his client’s case for the maximum limits of the
insured’s policy than he was in concocting a bad faith lawsuit. The attorney was later forced
to turn over several emails that show with shocking candor how the bad faith game is
routinely played in Florida. Below are excerpts from internal correspondence within Mr.

Ackey's attorney’s law firm regarding the Mendez case:

Unitrin insures the defendant. We've made no contact with the defendant or
the carrier as yet. . . . Question to be brainstormed is how to proceed in a way
that maximizes client’s recovery.

You [partner at firm] had previously instructed that suit should be filed
immediately. I'm not sure that gets us where we want to be . ... They
[Unitrin] do not know about us as yet. If suit gets filed now, the bad faith
theory then amounts to them not contacting surviving spouse quickly enough
after accident causing him to set up and estate and suing their insured. |
don't think that is good enough. Thatis whatwer  eally should discuss.

It may be better to not represent client at this po  int on the liability claim.

.. and have him contact the defendant and see (sic ) what they tell him
and/or send him. If they offer their limits, and s  end a release that has
improper language in it then that would make for a better bad faith case.

Another scenario is that we contact the carrier after estate is set up, request
disclosure, see what they do, what kind of release they us, etc. If they send
an improper release, drag their feet, etc. then we have a shot that way also
Anyway some decision needs to be made as to how best to proceed.>®
Such correspondence shows that the overriding objective of the third-party representation

is to do whatever it takes to create a bad faith cause of action as opposed to securing an

24



appropriate recovery as provided by the insurance agreement. The attorneys here, and in
other cases, do not even attempt to reasonably settle their client’s case; the whole point is to
try and manipulate the system to trigger an arguable bad faith action and open the door to
substantial unwarranted damages against the insurer (of which the attorneys will typically
receive a third or possibly more).

Further, these shenanigans and improper motives are only part of the total picture. Many
claimants’ attorneys often believe it is their legal responsibility to try and maximize their
client’'s recovery by seeking a bad faith judgment. Some counsel have even suggested it
could be legal malpractice not to assert such claims and merely seek the maximum limit of
the applicable insurance policy. While attorneys do owe a duty to zealously represent their
clients, they also owe a duty to uphold the principles of justice and not to skirt or undermine
the law in that client representation. Nevertheless, these beliefs reveal the scope of how truly
broken Florida’s bad faith insurance litigation environment is; the desire to manufacture
unwarranted heightened recoveries for claimants pervades every aspect of the insurance

claims handling system.

Solutions for a Sensible System

Given the considerable problems in how Florida’s bad faith laws operate and the
inappropriate incentives created, the question presents itself as what can and should be
done? A related question is from where should reform come — the judiciary or the
Legislature? As explained below, the vast majority of abuses in Florida bad faith law can be

curbed with only a few relatively simple legislative changes.

PLACEMENT OF BAD FAITH IN THE HANDS OF THE STATE
LEGISLATURE

Florida’s bad faith laws currently may be enforced under both common law and via
statute, making a comprehensive solution to the state’s bad faith abuses difficult to fashion.
As explained previously, a failed bad faith claim under the state’s private enforcement statute
can simply be re-filed as a common law claim and vice versa. Because the statutory law

makes clear that “any person” can sue an insurer, thereby providing the broadest possible
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scope of a bad faith action, and because many of the abuses in the law are a direct result of
this statutory action, it is logical for reform to principally come from amendments to the
statute. The legislative process is also better suited to make precise modifications to how bad
faith may be determined, and clarify how the law is intended to be enforced. The judiciary, in
contrast, is unable to enforce the law in a manner inconsistent with the letter of a statute, and

thus would be unable to correct many of the ongoing abuses on its own.

A rational solution is to amend Florida’s statutory law to house all bad faith claims where
the vast majority of abuses can be more effectively controlled. To accomplish this, the state
Legislature should amend the law to require that any bad faith claim must be brought
exclusively under the statute, and no longer under either statute or common law. With the
framework of a singular cause of action, any subsequent amendments to the statute would
govern all claims, and the ability of claimants to avoid these improvements by simply re-filing
at common law and employing the same abusive tactics would be eliminated. In addition,
under a singular cause of action, both claimants and insurers would have a clearer picture as
to their responsibilities, creating the more level playing field that is the core purpose of bad
faith law.

MORE REASONABLE STATUTORY TIME FRAMES

While statutory deadlines can provide a useful benchmark for determining what is
reasonable under the circumstances of a particular insurance claim, and can provide an
incentive for insurers to act promptly, they should not, in the event of a missed deadline,
necessarily trigger tort liability for bad faith. Rather, strict adherence to a statutory time period
imposes a negligence per se rule, which fails to provide latitude for the “gotcha” games of
plaintiffs’ attorneys, or other reasonable insurer excuses or unintentional errors that ordinarily

act to preclude liability in a bad faith action.

When statutory time limits are too short, strict adherence to these deadlines as the basis
for a bad faith claim represents poor public policy.”” First, a hard deadline that is too short
can remove any determination of culpability, such as whether the insurer intentionally acted to
cause an unreasonable delay or denial of a claim; this determination is essential in evaluating
the extent of liability and the amount of punishment necessary to deter similar acts in the
future. Second, such strict adherence diminishes the vital role of the jury in the civil justice
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system, and does so in perhaps the most suitable subject area for a jury to determine; that is,
whether something sounds reasonable to an ordinary person. Third, strict enforcement of an
insufficient deadline demonstrates a lack of understanding and an attempt at standardization
in an industry where every insurance claim is different and requires varying levels of attention.
Finally, and most importantly, strict enforcement of a statutory deadline provides an incentive
for a claimant to abuse the insurance system, which is already rife with attempts at fraud.”®

If a claimant can make use of the threat of a bad faith action whenever an insurer fails to
meet a statute’s arbitrary deadline, the claimant is more likely to engage in delay tactics or
otherwise frustrate the insurer’s claims-handling process.” As the previous section
explained, there are a wealth of highly effective strategies, both simple and complex. Where
there is an ultimate deadline for payment, the claimant can bolster his or her bargaining
position by unreasonably refusing to settle a claim for anything less than the policy limit.

Currently, Florida provides a 60 day period in which a party bringing an action for bad faith
must notify the insurer prior to the commencement of the suit. By extending this period, or,
alternatively, establishing a reasonable time period to settle a claim that begins to run from
the date of the accident — for example 180 days — many of the marginal infractions plaintiffs’
attorneys use to try and trigger a bad faith action could be eliminated. As a practical matter, it
becomes exponentially more difficult for the plaintiff's attorney to engage in delay tactics over
a such period and still plausibly claim that it is, in fact, the insurer frustrating the claims
process. Conversely, it also becomes more difficult for an insurer that truly is acting in bad
faith to claim that it is the victim of unfair tactics of plaintiff's counsel when it potentially has up
to 180 days from the date of the accident to ensure a proper claims investigation and
payment. Thus, by extending the time period which raises the presumption of bad faith
conduct, both sides are less able to engage in gamesmanship.

Additionally, in the interest of protecting both claimants and insurers from what could be
too long or too short of a hard deadline depending on the facts and circumstances of a
particular claim, the law should include some ability to modify time limits. For instance, if a
claimant showed that an insurer having up to 180 days was being given too much time for
what should be a relatively simple and straight-forward claim, a court should have the express
authority to decrease that hard deadline. The same would apply to increasing the insurer’s
statutory deadline for an unusually challenging coverage claim. Such cases would obviously
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be exceptions to the norm, but would at least allow a greater measure of flexibility than

currently exists in Florida.

EXTENDED PERIOD FOR CIVIL REMEDY NOTICE PRIOR TO
BRINGING A BAD FAITH CLAIM

A related issue regarding reasonable time periods for insurers to properly investigate and
respond to a claim is the time period for the state Insurance Department to review and
respond to a claimant’s notice of intent to file a bad faith action (i.e. civil remedy notice).
Currently, Florida law provides the state Insurance Department with 20 days to review such a
notice and return those notices which do not provide specific enough claims information that
is required by law. In this regard, the state Insurance Department provides an important
“check” on improper bad faith lawsuits and gamesmanship of the insurance system.

An additional period, perhaps even as little as 10 extra days, would relieve pressure on
the Florida Insurance Department in carrying out this vital function, and help to ensure that it
is able to thoroughly review any allegations of bad faith. Naturally, a longer statutory period,
for instance 60 days, would go further in ensuring a comprehensive review of bad faith claims
and curtailing manufactured bad faith through various schemes and “gotcha” tactics.

GREATER ABILITY TO CORRECT OR “CURE” ALLEGED BAD FA ITH

In addition to extending the state Insurance Department’s period of review of a claim, a
moderate extension of the time period in which the insurer has to respond to the civil remedy
notice would likely greatly improve Florida’s bad faith litigation environment. Currently,
insurers have 60 days to “cure” or otherwise correct the alleged bad faith stated in a civil
remedy notice. By extending that period to 90 days, insurers would have a greater incentive
and ability to correct mistakes and negotiate settlements, rather than having all of the parties
go through the high, and often inefficient, costs of litigation.

Furthermore, litigating a bad faith claim, particularly if it is the result of improper tactics by
plaintiff's counsel, can be a risky proposition, and a claimant may end up recovering nothing.
By providing more time for insurers to correct legitimate problems and more time for all
parties to weigh the benefits and costs of litigation, Florida’s bad faith law would encourage
more fair and efficient handling of claims.
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A RECIPROCAL DUTY NOT TO ENGAGE IN BAD FAITH

At present, there is no duty on the part of a claimant to cooperate with an insurance
company to arrive at a settlement, allowing insureds, third parties, and their attorneys to
file bad faith lawsuits and obtain settlements far in excess of the insurance for which the
insured has paid premiums. A common sense solution is to include a statutory duty for
claimants and their counsel to negotiate in good faith so that the types of inappropriate
tactics and “gotcha” games are curtailed because claimants’ attorneys recognize that,
they too, must conduct themselves in a responsible manner whereby the objective is the
fair and efficient resolution of the claim. Only by making both parties responsible and
accountable will the common abuses in Florida’s bad faith litigation end.

MORE CLEARLY DEFINED RULES AND PROCEDURES

A final, practical solution to Florida’s bad faith abuse is to directly confront the frequent
practices, discussed in the previous illustrations, which frustrate the claims handling process
and incentivize bad faith allegations where, quite frankly, no bad faith conduct has occurred.
In many cases, these problems can be solved by more clearly expressing what conduct
exhibits bad faith and by more carefully defining parties’ responsibilities under the statute.
This avoids the uncertainty and needless confusion that has precipitated much of the state’s
abusive bad faith litigation.

A meaningful way to add clarity to Florida’s bad faith law is to state explicitly what is
meant by “bad faith”: arbitrarily refusing to pay an insurance claim when taking into account
all the relevant facts and circumstances. Perhaps surprisingly, Florida’s law lacks such a
straight forward explanation. Rather, the statutory language provides a more amorphous and
malleable definition which fails to account for the malicious and arbitrary nature of bad faith
conduct, and potentially opens the door to lesser, unintended conduct such as a typo or other

harmless error.

Beyond refining the definition of bad faith, the Florida Legislature should also respond to
specific, widely-recognized abuses. One common area in which a claimant’s attorney will
seek to manufacture a bad faith lawsuit is by including a demand for an insurer’s internal
claims file (see lllustration 3). Again, the objective here is to purposefully make a demand
which the insurer will reject, and use that rejection as the basis for a bad faith claim. By
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establishing a rule that the insurer’s internal claims file is protected under the work-product
privilege, and hence generally not subject to discovery, this type of abusive strategy would no
longer be tolerated.

Similarly, the Florida Legislature can curb abusive tactics designed to delay a claim and
trigger a bad faith lawsuit by instituting a common sense requirement that a claimant submit
any correspondence to the correct insurance contact. As mentioned repeatedly, some
plaintiff's counsel will purposefully mail correspondence to the incorrect contacts within an
insurance company in the hopes it will “get lost in the mail” or otherwise delay the claims
handling process so that the statutory time periods expire. Including a simple requirement
that a civil remedy notice be mailed to the correct contact and include the claim number would
go a long way in preventing this type of inappropriate conduct.

The Florida Legislature can also act to curb unwarranted bad faith litigation by restricting
the assignment of such claims. If an individual truly has been a victim of an insurer’s bad faith
conduct, it is that claimant who should be awarded damages, not some speculating plaintiff
who seeks only a return on his or her investment through litigating others’ abandoned claims.

Finally, in the context of third-party claims where there is no contractual relationship
whatsoever between the parties, there is a particularly strong need for more defined rules and
procedures. First, to avoid the situation where a claimant’s attorney “plays possum” and
makes no attempt to settle the claim in the hopes that the statutory period will expire and
permit a bad faith lawsuit (see lllustration 10), there should be an express requirement that
the insurer receive a written settlement offer. This clarifies who the insurer is dealing with,
establishes what the claimant is seeking, and facilitates communication, negotiation, and,
ideally, more efficient resolution of the claim.

Second, to avoid any uncertainty over the treatment of any outstanding liens following a
successful third-party settlement (see lllustration 6), the law should expressly state who bears
such responsibility. Because a claimant is in the best position to know of any outstanding
liens against him and the claimant’s counsel is typically in charge of drafting the settlement
demand, responsibility should rest with these parties, and not the insurer, to address this
issue and settle any outstanding liens.

Third, in the event of a claim involving multiple parties seeking damages which, in the
aggregate, exceed the limits of an insurance policy (see lllustration 7), each party should
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receive its proportionate share of the policy limit. By including a statutory provision to this
effect, it would prevent wasteful litigation among multiple parties seeking more than their
appropriate share under a policy, unnecessary delays in claimants receiving compensation,
and unwarranted bad faith lawsuits.

If the Florida Legislature approved this small handful of changes, it would likely
dramatically curb bad faith abuse throughout the state. All parties would possess a greater
understanding of the their rights and responsibilities, and the most harmful avenues for abuse

would be closed.

H.B. 427, the Fair Settlement Act, incorporates a number of these recommended

solutions into Florida’s current civil remedy law:

624.155 Civil remedy.

(1) Any person may bring a civil action against an insurer when such person is
damaged:

(a) By a violation of any of the following provisions by the insurer:
1. Section 626.9541(1)(i), (0), or (X);

Section 626.9551;

Section 626.9705;

Section 626.9706;

Section 626.9707; or
6. Section 627.7283.

(b) By the commission of any of the following acts by the insurer:

o b~ DN

1. Not attempting in good faith to settle claims when, under all the circumstances,
it could and should have done so, had it acted fairly and honestly toward its insured
and with due regard for her or his interests;

2. Making claims payments to insureds or beneficiaries not accompanied by a
statement setting forth the coverage under which payments are being made; or

3. Except as to liability coverages, failing to promptly settle claims, when the
obligation to settle a claim has become reasonably clear, under one portion of the
insurance policy coverage in order to influence settlements under other portions of the
insurance policy coverage. Notwithstanding the provisions of the above to the
contrary, a person pursuing a remedy under this section need not prove that such act
was committed or performed with such frequency as to indicate a general business
practice.

31



(2) Any party may bring a civil action against an unauthorized insurer if such party is
damaged by a violation of s. 624.401 by the unauthorized insurer.

(3)@&) As a condition precedent to bringing an action under this section or based on
the common-law claim of bad faith _, the department and the authorized insurer must
have been given 60 days' written notice of the violation. If the department returns a notice
for lack of specificity, the 60-day time period shall not begin until a proper notice is filed.

(a)fb} The notice shall be on a form provided by the department and shall state with
specificity the following information, and such other information as the department may
require:

1. The statutory provision or common law duty , including the specific language
of the statute, if applicable , which the authorized insurer allegedly violated.

2. The facts and circumstances giving rise to the violation and, if the violation
includes failure to pay or tender moneys, the amoun ____t of such moneys .

3. The name of any individual involved in the violation.

4. Reference to specific policy language that is relevant to the violation, if any. If
the person bringing the civil action is a third-party _ thirdparty claimant, she or he shall
not be required to reference the specific policy language if the authorized insurer has
not provided a copy of the policy to the third-party _ third-party claimant pursuant to
written request.

5. A statement that the notice is given in order to perfect the right to pursue the
civil remedy authorized by this section or by the common law

6. Such other information as the department may re quire.

(b){e) Within 20 days after of receipt of the notice, the department may return any
notice that does not provide the specific information required by this section, and the
department shall indicate the specific deficiencies contained in the notice. A
determination by the department to return a notice for lack of specificity shall be exempt
from the requirements of chapter 120.

(c)fd) No action shall lie if, within 60 days after filing notice, the damages are paid
or the circumstances giving rise to the violation are corrected. If the alleged violation
is based on this section or on the common-law claim of bad faith, the insurer's
tender of either the amount demanded in the notice or the applicable policy limits
constitutes correction of the circumstances giving rise to the violation. In third-
party liability claims:

1. If the claimant files the notice, the insured is entitled to a general release
from the claimant upon the insurer's tender of the amount demanded in the
notice or the applicable policy limits.

2. If the insured files the notice and the claimant accepts the insurer's
tender, the insured is entitled to a general releas e from the claimant.

(d){e} The authorized insurer that is the recipient of a notice filed pursuant to this
section shall report to the department on the disposition of the alleged violation.
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(eXH The applicable statute of limitations for an action under this section or based
on the common-law claim of bad faith __ shall be tolled for a period of 65 days by the
mailing of the notice required by this subsection or the mailing of a subsequent notice
required by this subsection.

(4) Upon adverse adjudication at trial or upon appeal, the authorized insurer shall be
liable for damages, together with court costs and reasonable attorney's fees incurred by
the plaintiff.

(5) No Punitive damages shall be awarded under this section unless the acts giving
rise to the violation occur with such frequency as to indicate a general business practice
and these acts are:

(&) Willful, wanton, and malicious;
(b) In reckless disregard for the rights of any insured; or

(c) Inreckless disregard for the rights of a beneficiary under a life insurance
contract.

Any person who pursues a claim under this subsection shall post in advance the costs of
discovery. Such costs shall be awarded to the authorized insurer if no punitive damages
are awarded to the plaintiff.

(6) This section shall not be construed to authorize a class action suit against an
authorized insurer or a civil action against the commission, the office, or the department
or any of their employees, or te create a cause of action when an authorized health
insurer refuses to pay a claim for reimbursement on the ground that the charge for a
service was unreasonably high or that the service provided was not medically necessary.

(7) In the absence of expressed language to the contrary, this section shall not be
construed to authorize a civil action or create a cause of action against an authorized
insurer or its employees who, in good faith, release information about an insured or an
insurance policy to a law enforcement agency in furtherance of an investigation of a
criminal or fraudulent act relating to a motor vehicle theft or a motor vehicle insurance
claim.

(8) Except as provided in paragraph (3), the civil remedy specified in this section
does not preempt any other remedy or cause of action provided for pursuant to any other
statute or pursuant to the common law of this state. Any person may obtain a judgment
under either the common-law remedy of bad faith or this statutory remedy, but shall not
be entitled to a judgment under both remedies. This section shall not be construed to
create a common-law cause of action. The damages recoverable pursuant to this section
shall include those damages which are a reasonably foreseeable result of a specified
violation of this section by the authorized insurer and may include an award or judgment
in an amount that exceeds the policy limits.

(9) A surety issuing a payment or performance bond on the construction or
maintenance of a building or roadway project is not an insurer for purposes of subsection

).
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Long-Term Costs of Inaction

The consequences of allowing abusive bad faith lawsuits to continue would be adverse to
both sides of the insurance transaction. When the law allows an insurer to effectively be
punished where there is no intent to harm a policyholder or member of the public, and
especially when the insurer is earnestly working to promptly investigate a claim and uncover
fraud, the dynamics of the insurance system change dramatically. The pressure to settle a
case when there is any doubt—no matter how remote—that the insurer could be held liable
for substantial extra-contractual damages, can become enormous. Plaintiffs’ lawyers,
knowledgeable of this changed dynamic and its potential to turn a minor insurance claim into
a multi-million dollar case, have a clear incentive to manufacture bad faith in every coverage
dispute. As a result, the number and amounts of bad faith awards and insurance settlements

will continue to inflate, inappropriately and unnecessarily driving up insurance costs.

INCREASED INSURANCE PREMIUMS

Ultimately, the costs of abusive bad faith litigation are borne not by a “wealthy insurer,” but
rather by individuals, small businesses, and other insurance consumers onto whom higher
premiums are passed. As Justice Wells stated in the Berges case:

Just as it is an obvious truth that “there is no free lunch,” likewise, there is no
free liability insurance. It is an undeniable fact which follows logic and
common sense that bad faith judgments against insurers drive up the
premium costs for all insureds, particularly for insureds who purchase low-
limits liability insurance policies. Liability insurance is a pool of money. The
pool is filled by premiums and drained by claims. When an insured purchases
and pays premiums on $20,000 of insurance but the insurer pays $2.5 million
in claims, someone has to fill up the pool. Initially, this amount may come out
of an insurer's profits, but eventually the someones are the other insureds,
whose premiums are increased.®

Despite this common sense explanation, those wishing to maintain the status quo and
continue allowing abusive bad faith litigation in Florida often erroneously claim that bad faith
awards do not result in higher insurance premiums. They point to Florida’s law excluding the
use of any bad faith judgment or settlement in insurance rate-setting.** While it is true that
such judgments or settlements are not to be directly incorporated into an insurer’s rate-

setting, the fact remains that these payouts do affect premiums. Quite simply, at some level,
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they must. It is not a sustainable business model for any insurer to collect premiums for a

$10,000 policy and pay out $10 million in damages; they would quickly become insolvent.

As a practical matter, there are numerous ways in which a bad faith award or settlement
can creep into the determination of insurance rates. For example, plaintiffs’ attorneys, eager
to facilitate a settlement with an insurer, will often offer to re-classify bad faith damages as
breach of contract damages or some manner of extra-contractual damages that can go into
the direct calculation of rate-setting. These attorneys often will not care how damages are
classified or whether insurance rates go up. Rather, they care about securing a substantial
settlement and avoiding the costs and risks of litigation.

In addition, the systemic risks associated with the threat of future bad faith litigation can
be included in setting insurance rates and premiums. For instance, if all insurers justifiably
become increasingly fearful of tort litigation such that the risks associated with doing business
in Florida increase, or bad faith lawsuits drive some insurers out of the market, these factors
will impact premiums even though they do not relate directly to a particular judgment or
settlement. Moreover, the statute preventing bad faith awards or settlements from being
included in rate-setting is designed to remove the individual risks associated with that “bad”
insurer; it does not disregard the generalized risk that abusive bad faith litigation causes

everyone. These risks over time lead to higher insurance premiums.

INCREASED AFFORDABILITY / AVAILABILITY CONCERNS

Increases in insurance premiums produce multiple adverse impacts for consumers and
the public at large. First, higher premiums can result in consumers purchasing less insurance
than they may reasonably require, leaving them in a precarious financial situation in the event
of a serious accident and creating a moral hazard where accident victims are less likely to
obtain a complete recovery. Second, higher premiums can price many consumers out of the
market for insurance altogether, increasing the number of uninsured and underinsured, and
further increasing costs for those able to maintain insurance. Third, higher premiums
reducing the demand for insurance can cause insurers to discontinue or substantially curtail
their insurance services, penalizing consumers through less insurer competition and fewer
coverage choices. Ultimately, these effects further impair the affordability of insurance,
hamper the availability of insurance, and hinder the full recovery of accident victims.
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INCREASED INSURANCE FRAUD

In addition to the adverse impacts of higher premiums on the affordability and availability
of insurance, both insurers and consumers can also be harmed by a greater incidence of
insurance fraud. If reforms such as more reasonable time periods are not provided to fully
investigate claims, more claimants will soon learn how to manipulate the insurance system by
leveraging a bad faith claim to mask their insurance fraud. This problem will only escalate
with time, particularly as the strategies and other means employed to frustrate an insurer’s
claims handling process become more innovative and developed. Insurers will be effectively
forced to settle more unmeritorious claims. The resulting increase in costs throughout the

insurance system will similarly be passed on to all insurance consumers.

Conclusion

The Florida Legislature should take action to make reasonable, moderate, and common
sense changes to its bad faith law. The state’s bad faith statute is prone to significant and
widespread abuses by plaintiffs’ counsel who have been able to successfully extract extra-
contractual damages from insurers where the insurer has not purposefully delayed or denied
a claim, but rather is, in fact, quite willing to reach a just settlement. This ineffective and unfair
system can be greatly improved through simple measures, such as those proposed in H.B.
427, the Fair Settlement Act. This legislation would remove much of the unfair leverage
claimants’ attorneys currently place on insurers through tactics designed to frustrate the
claims handling process. It would also benefit consumers who are made to pay more for their
insurance because of the improper and abusive acts of others.

If Florida fails to act, the long term consequences to the state’s insurance system will be
severe and the abuses will only grow worse. Now is the time to end the games and restore
good faith and balance to the law of bad faith.
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