WHY FLORIDA NEEDS A BETTER SYSTEM
OF KEEPING UNRELIABLE EXPERT TESTIMONY
OUT OF ITS COURTROOMS:

The Need for Florida Judges to Act as Gatekeepers

Today, a complex civil case rarely goes by in which each party does not try to
offer the jury multiple “experts” upon whose opinion to base its verdict. In this
battle of the experts, how is a jury to separate fact from fiction, reliable evidence
from junk science? In 1993, the Supreme Court of the United States provided an
answer for the federal courts. In a highly influential decision, it deputized trial
court judges as “gatekeepers,” giving them the responsibility to ensure expert
testimony is based on reliable methodologies and fits the facts of the case. Since
that time, federal courts have much more closely scrutinized expert testimony.

While many states embraced this gatekeeping role through judicial or legislative
action, Florida courts moved backward. In fact, since a 2008 Florida Supreme
Court ruling, purported experts can offer their “pure opinion” without the need
to back it up with science. As a result, Florida courts have permitted juries to
consider flawed expert testimony from the very same witnesses and involving the
same product that is repeatedly ruled inadmissible in federal and other state
courts. This situation leads plaintiffs’ lawyers to forum shop—bringing weak
cases in Florida state courts that would likely be dismissed elsewhere.
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Unreliable expert testimony presents one of the most difficult and dangerous challenges
to the fair administration of justice. The admission of such unreliable evidence, also called “junk
science,” has led juries to impose liability on civil defendants for injuries that they did not cause.
This in turn has led to the removal of beneficial products from the market and discouraged
innovation." Imposing liability on a defendant who did not cause a harm not only violates a
fundamental tenet of our system of justice, it also adversely impacts our daily lives.

U.S. Supreme Court Justice Stephen G. Breyer has recognized that “[s]cientific issues
permeate the law,” arising in situations as diverse as the validity of DNA sampling or predictions
of a person’s future dangerousness in criminal cases, the reasonableness of government
administrative agency conclusions on environmental issues, technical issues in patent law, and
difficult determinations present in tort law cases about the degree of risk of death or injury
associated with chemicals or products.” For that reason, “the law must seek decisions that fall
within the boundaries of scientifically sound knowledge and approximately reflect the scientific
state of the art.”

Why Expert Testimony Requires Close Judicial Scrutiny

Expert testimony, whether presented by plaintiffs or defendants, can strongly influence
juries. One reason for this is that an expert witness has extraordinary powers and privileges in
court. Unlike ordinary witnesses, “an expert is permitted wide latitude to offer opinions,
including those that are not based on firsthand knowledge or observation.” Experts are unique
in that their testimony may be based on evidence that otherwise would not be admissible.” For
example, experts can base their testimony on hearsay to justify their opinions, even if such
underlying evidence is inadmissible.® Expert witnesses can testify on the “ultimate” legal issue
in a case, such as whether a product or substance caused the plaintiff’s injury, even though an
ordinary witness would not be permitted to do so.’

The content of expert testimony is, by definition, outside the realm of an ordinary juror’s
scope of knowledge. Otherwise, an expert would not be permitted to testify. For example, an
“expert” could not testify about whether a car was speeding or not. A lay juror could make that
decision. But an expert could testify (and has) as to whether a drug such as Vioxx™ caused a
heart attack.

As the U.S. Supreme Court has recognized, “Expert evidence can be both powerful and
quite misleading because of the difficulty in evaluating it.”® It often addresses an area that is
unfamiliar and may be cryptic or obscure. As one state high court noted: “Evidence that purports
to be based on science beyond the common knowledge of the average person that does not meet
the judicial standard for scientific validity can mislead, confuse, and mystify the jury.” In
addition to overwhelming or misleading the jury, legal scholars have found that “[t]here are a
score of other concerns associated with experts who lack a reliable basis for their opinion,
ranging from their introducing evidence that is otherwise inadmissible to prolonging litigation
and wasting time and resources.”'’




The Detrimental Impact of Junk Science

The burgeoning use of experts in civil litigation over the past three to four decades has
raised the importance of sound standards for admission of scientific and technical evidence in
court. For example, the number of experts testifying in Cook County, Illinois rose 1500%
between 1974 and 1989."" In a sample of California cases, experts testified in 86% of all civil
cases, 95% of personal injury cases, and 100% of product liability cases.'

Given the growing prevalence of expert testimony, whether courts exclude unreliable
expert testimony impacts society as a whole."? For instance, in early cases alleging that the
morning sickness drug Bendectin™ caused birth defects, courts generally allowed both sides to
present their evidence and let the jury decide the issue.'* Despite overwhelming scientific
evidence finding no link between the drug and birth defects, several juries in the mid-1980s,
adrift in a sea of conflicting “expert” testimony, rendered multimillion-dollar awards against the
manufacturer.”” Many of these verdicts were ultimately reversed on appeal,'® but the cost of the
litigation and appeals, in case after case, led the manufacturer to remove Bendectin™ from the
American market in 1983. Thus, unreliable evidence admitted in court deprived U.S. women of
the only Food and Drug Administration-approved medication that blunted the unpleasant and
sometimes dangerous symptoms of morning sickness.'” It is still readily available in other
countries, including Canada.

The Bendectin™ situation is not unique.'® Silicone breast implant litigation forced Dow
Corning to file Chapter 11 bankruptcy in 1995." In those cases, lower courts once again did not
act as gatekeepers. Yet, when scientists carefully examined the issue, no link was found between
implants and autoimmune disorders, cancer, or any other serious disease.”’

Today, federal courts apply Daubert to hold the line against unreliable expert testimony.
For instance, plaintiffs’ lawyers employing unreliable experts have attempted to attribute autism
in children to thimerosal, a preservative used in life-saving vaccines, when all available peer-
reviewed and generally accepted epidemiological studies contradict such a link.”' Judges acting
as gatekeepers have rejected such testimony, preserving the availability of vaccines.

As these cases demonstrate, judges who permit bad science to be presented as fact to
well-meaning juries can drive a product off the market and companies out of business. On the
other hand, gatekeeping judges who exclude unreliable testimony can ensure that innocent
defendants are not unjustly harmed.

Expert Evidence Legalese: Frye & Daubert

Unless you are a lawyer, “Frye” may bring to mind those shoestring potatoes that come
alongside a hamburger. And “Daubert” may sound like a comic strip in the Sunday paper. But
to a lawyer, these terms represent cases that provide fundamentally different philosophies as to
the judge’s role in evaluating the admissibility of expert testimony in the courtroom.

From about 1923 until 1993, federal courts permitted parties to present expert testimony
involving novel scientific theories if the underlying theory or basis of opinion was “generally
accepted” as reliable within the expert’s particular field.”” The “general acceptance” test, known
as the “Frye standard,” while on its face seemingly restrictive, actually favored broad




admissibility of expert testimony.

This nearly eighty-five-year-old test gives rise to two somewhat contradictory problems.
First, it may exclude testimony about theories that are reliable and based on sound science, but
have not yet gained general acceptance in the field. At the same time, the test allows the
admission of theories that have arguably gained general acceptance in some self-proclaimed
community of hired experts, yet that have not been subject to peer review or vigorous testing by
the wider scientific community and may not fit the facts of the case.

As we know from life experience, general acceptance can be absolutely wrong. For
example, when the Frye test was crafted, many believed that the Milky Way was the entire
universe. In the 1970s, it was generally accepted that the earth was cooling. Until the 1990s it
was not widely accepted that ulcers are caused by bacteria. Today, ill founded science can still
pass the general acceptance test if it is not administered carefully or is accepted by a self-
interested constituency. For example, just because all alchemists may generally accept that it is
possible to turn lead into gold does not mean that the testimony of alchemists ought to be
admitted in court.

Under Frye, courts generally take a “let the jury decide” approach, treating any reliability
concerns as going to the weight of the evidence rather than its admissibility and depending on
cross-examination to expose any flaws to the jury. Trials often became a battle of purported
experts without regard to the relative soundness of the evidence and the fact that jurors were
totally untutored on the issues.

In 1993, the Supreme Court of the United States repudiated the Frye approach when it
addressed the importance of reliability in expert testimony in Daubert v. Merrell Dow
Pharmaceuticals, Inc.*® In that case, involving the reliability of using animal studies to link
Bendectin to harm in humans,”* the Supreme Court provided several factors for judges to
consider in separating sound science from fiction. Most significantly, the Supreme Court
deputized federal trial court judges as “gatekeepers,” providing them with a key role in
protecting lay juries against speculative and unreliable theories presented as scientific fact.

Empirical evidence suggests that Daubert has had a significant impact in federal courts,
making it much more likely that judges will closely review expert testimony, exclude unreliable
evidence, and dismiss unfounded civil lawsuits. For example, after Daubert, Bendectin cases
were thoroughly discredited.”

Development of the Gatekeeping Role

The Supreme Court recognized in Daubert that expert testimony must be subject to a
strong and careful judicial gatekeeper function in order to ensure fair trials. The Court instructed
that when “[f]aced with a proffer of expert scientific testimony . . . the trial judge must determine
at the outset . . . whether the expert is proposing to testify to (1) scientific knowledge that (2) will
assist the trier of fact to understand or determine a fact in issue.”*®

First, the Supreme Court found that the federal rules of evidence require trial courts to
evaluate the qualifications of the witness to testify as an expert on the issue at hand.*’ Then, the
Court tasked trial court judges with screening proffered expert testimony to ensure that what is




admitted “is not only relevant, but reliable.”*® In determining reliability, the Court provided a
nonexclusive list of key factors for courts to consider before admitting expert testimony,
including:

= whether the theory or technique can be and has been tested;
= whether it has been subjected to peer review and publication;

= whether, in respect to a particular technique, there is a high “known or potential rate
of error” and whether there are “standards controlling the technique’s operation”; and

= whether the theory or technique enjoys general acceptance within the relevant
scientific community.*’

In subsequent cases, the Supreme Court further clarified that an expert’s reasoning and
conclusions must fit the facts of the case. In General Electric Co. v. Joiner, the Court ruled that
there may not be “an analytical gap” between the expert’s data and methodology and the
conclusion he or she is to offer to the jury.*® The Court held in Kumho Tire Co. v. Carmichael
that close scrutiny of expert testimony applies not only in the traditional sciences, but to all
technical or other specialized testimony offered by experts.’! Together, this trio of cases stands
for the fundamental principle that trial court judges must act as gatekeepers and carefully screen
expert testimony to ensure its reliability. The United States Court of Appeals for the Third
Circuit summarized the federal standard as “embod[ying] three distinct substantive restrictions
on the admission of expert testimony: qualification, reliability, and fit.”**

The Supreme Court has provided trial court judges with flexibility to acknowledge new
developments in science and technology that may not be universally accepted, but have an
objective, proven, and sound foundation. But the most significant aspect of the Court’s decision
in Daubert was its establishment of a judge’s new gatekeeping role. The Court was absolutely
clear that federal district court judges must conduct a preliminary assessment “to consider
whether the testimony has been subjected to the scientific method, ruling out any subjective
belief or unsupported speculation.”> In sum, while Daubert does not require courts to apply a
test of “scientific certainty” to the admission of expert evidence, it does require that such
testimony rest upon “good grounds, based on what is known.”* As Justice Breyer has observed,
“These techniques are neutral, in principle favoring neither plaintiffs nor defendants.”

The Significant and Positive Impact of Daubert in the Courts

Daubert “changed [the] deference-to-the-field approach . . . [and] brought [a] scientific
culture to the courtroom.™® For example, a Federal Judicial Center survey of federal judges
taken just prior to Daubert and again five years after Daubert found that “[jJudges were more
likely to scrutinize expert testimony before trial and less likely to admit expert testimony” after
Daubert.>” Judges became less willing to invariably admit all proffered expert testimony.*®
According to the survey, 59% of federal judges admitted all proffered expert testimony in their
most recent civil trial. This amount was down from 75% in response to the pre-Daubert survey
question.®” Generally, the testimony was excluded because it was not relevant.*® Post-Daubert,
judges became less likely to admit some types of expert testimony (65%) and more likely to hold




pretrial hearings regarding admissibility of expert testimony (60%)."!

A RAND Institute for Civil Justice study of federal district court decisions between 1980
(thirteen years prior to Daubert) and 1999 (six years after Daubert) produced similar results.* It
found that “[s]tandards for reliability tightened in the years after the Daubert decision” and “the
success rate for challenges rose.”” The proportion of evidence found unreliable after Daubert
increased first in the physical or “hard” sciences, but there were later rises for health care and
medicine, engineering and technology, social and behavioral sciences, and business, law, and
public administration.** The RAND study observed, “Once judges began acting as more
watchful gatekeepers, they examined all dimensions of the evidence more closely.” In one
federal circuit, the exclusion rate for evidence based on physical science in product liability cases
jumped from 53% during the two years before Daubert to 70% two years following Daubert.*
Motions to dismiss on summary judgment were granted in 21% of challenges during the four
years preceding Daubert compared to 48% in the two-year period beginning two years after
Daubert.*® The study concluded: “[Flollowing Daubert, judges scrutinized reliability more
carefully and applied stricter standards in deciding whether to admit expert evidence. After
Daubert, the proportion of challenged evidence in which reliability was discussed and the
proportion of expert evidence found unreliable rose.”*’

Distinguished law professor David Owen at the University of South Carolina School of
Law has recognized that Daubert has successfully kept junk science out of federal product
liability cases, where expert testimony is particularly important: “Post-Daubert, federal district
courts, exercising their newly appointed ‘gatekeeper’ function, have scrutinized expert testimony
more closely, often holding rigorous pre-trial ‘Daubert hearings’—that are often outcome
determinative—to determine the admissibility of proffered expert testimony.”**

Daubert has affected the admissibility of expert testimony in a wide range of areas, such
as speculative testimony regarding lost future profits in business disputes, and lost earnings in
tort cases.”’ Courts applying Daubert are less likely to allow an expert to testify simply because
he or she has testified before many other courts.”® Judges have recognized that occasionally such
witnesses serve as full-time “experts,” hired guns, rather than as practicing professionals. The
strengthening of expert testimony admissibility standards has also led courts to more frequently
exclude expert testimony that promotes the fallacy that a substance caused an injury simply
because the plaintiff was exposed to the substance prior to the injury.”’ Such a theory can be
used to prove that washing one’s car caused it to rain. Courts applying Daubert have required
physicians to have expertise on the subject in the case; they no longer permit doctors to testify on
all medical issues.”> They have also more rigorously reviewed “differential diagnoses,” a
process of elimination (by which experts rule out other likely causes of an injury to arrive at the
source of injury) that unscrupulous experts can easily manipulate to support a predetermined
conclusion.

The effect of adopting Daubert, however, should not be overstated. Its adoption does not
mean that numerous cases will suddenly be dismissed for lack of admissible evidence supporting
the plaintiff’s case. Several empirical studies have been unable to find that Daubert has a
systemic effect on admissibility rates.” Daubert’s primary benefits are that it encourages, if not
requires, that judges take a more active role in reviewing not only the qualification of a proposed
expert and his general theory, but also the reliability of his or her methods, conclusions, and fit to




the case. It also encourages both parties to present sound scientific evidence. They know that if
they do not do so, a sound gatekeeping judge will not let such misleading, irrelevant, or
unreliable evidence reach the minds of fair jurors.

Adoption of Daubert in the States

Many state courts have followed the core teaching of Daubert, and their judges serve as
gatekeepers against unsound expert testimony. Approximately three out of five states have
adopted the essential principles of Daubert, either expressly or by implication Since some states
apply Daubert only in civil cases, have adopted variations of the Daubert test, or apply their own
standard, tallies vary from survey to survey. A 2008 Florida Senate issue brief developed for the
Committee on Judiciary found that 22 states had adopted Daubert, 17 states used a hybrid
standard of Daubert, and 10 states applied Frye.”* That year, the Georgia Supreme Court
became the latest state to adopt Daubert for purposes of civil litigation.”> Since that time,
Arizona has adopted Daubert through legislation.”® Florida remains part of a dwindling minority
of states that continue to apply a variation of the Frye “general acceptance test.” Under Florida’s
unique, troubling approach, judges do not evaluate the reliability of expert testimony at all in the
vast majority of cases, allowing an expert to offer his or her “pure opinion” without regard to
whether the theory is supported by sound science.

Florida’s Problematic Admission of Unreliable Evidence:
The Marsh “Pure Opinion” Loophole

In 2008, the Florida Supreme Court instructed trial courts that “Frye is inapplicable in
the vast majority of cases.”’ Thus, in many circumstances, the difference in evaluating the
admissibility of expert testimony between courts in other states and those in Florida is not
between Daubert and Frye, but between close judicial scrutiny and nothing at all.”®

The Florida Supreme Court adopted this let-it-all-in approach, known as the “pure
opinion” loophole, in its 2008 ruling in Marsh v. Valyou.” Under the Marsh approach, a court is
not obligated to review the reliability of the expert testimony unless is involves a “new or novel
scientific technique.”® Florida courts may now admit a hired expert’s testimony on causation
when the opinion is based solely on his or her training and experience, basically, paper
credentials and intuition. Florida courts may admit such testimony even if the expert’s theory is
not “generally accepted” in the scientific community, tested, or otherwise subject to scientific
evaluation.

The Marsh case involved an expert who sought to testify that a plaintiff’s fibromyalgia
was caused by several car accidents. Fibromyalgia is a syndrome of widespread pain, decreased
pain threshold and characteristic symptoms including non-restorative sleep, fatigue, stiffness,
mood swings and headaches among other symptoms. The defendants argued the testimony was
not admissible because the premise that trauma can trigger fibromyalgia is not generally
accepted by the scientific community and therefore did not meet the Frye “general acceptance
standards.” The Court explained that expert testimony admissible to show causation when the
opinion is based solely on the expert’s training and experience. Thus, although there is no
scientific consensus of the cause of fibromyalgia, the Court permitted the expert to misuse a
differential diagnosis methodology to rule out other potential causes to find that car accidents




caused the plaintiff’s condition.

Justice Cantero, joined by two dissenting members of the Court, characterized the
majority opinion in Marsh as a “sea change in Florida law” because it exempted testimony on
causation from judicial scrutiny.®' The dissent reviewed extensive studies on fibromyalgia,
finding no scientific consensus on whether trauma triggers the condition, and noted numerous
court opinions, many of which applied Daubert, to exclude similar testimony.62 “Permitting an
expert to testify that X caused Y in a specific case without requiring the general acceptance of
the theory that X can ever cause Y expands the ‘pure opinion’ exception to the point where it
swallows the rule.”® In a special concurrence with the majority opinion, Justices Pariente and
Anstead raised concern with the inconsistency between the federal approach and Florida standard
for assessing the admissibility of expert testimony.**

In an earlier case, the Florida Supreme Court instructed trial court judges not to evaluate
the conclusions of expert witnesses.” Experts in Florida courts can take data gathered by valid
scientific methods and then interpret the underlying science in a manner that is not generally
accepted by the scientific community to reach unsupportable conclusions. By way of contrast,
federal courts require not only an expert’s methodology to be based on reliable scientific
principles, but also that the expert apply the method in a sound manner to the facts of the case in
reaching his or her conclusion.

Today, Florida judges are largely powerless to consider the reliability of an expert’s
reasoning or the connection between an expert’s conclusions and the supporting scientific
principles. Expert witnesses in Florida’s courts are therefore rarely challenged or subjected to
rigorous scrutiny. As a result, “junk science” may enter Florida courtrooms.

Different Outcomes Under Frye and Daubert

As the National Center for State Courts found when evaluating the effects of switching
from Frye to Daubert in Delaware, the difference between the two is the method of evaluating
expert testimony. When judges take an active gatekeeping role, they can reach different results
regarding the admissibility of expert testimony than in similar cases where the judge relies on the
proposed witness’s credentials and only take a cursory review of his or her theory. Here are
three examples.

The first is the very situation that led the U.S. Supreme Court to adopt Daubert. As
discussed earlier, in the mid-1980s, courts applying Frye permitted experts to testify that the
morning sickness drug Bendectin caused birth defects, despite overwhelming scientific evidence
finding no such link. These cases were thoroughly discredited. Unfortunately, this occurred
after the manufacturer removed the drug from the market and the Court charged federal judges
with a gatekeeping function.

More recently, litigants have sought to introduce expert testimony to suggest to juries that
exposure to Benlate™, an agricultural fungicide, can cause birth defects. Such proposed expert
testimony has been challenged based on the lack of supporting epidemiological studies, improper
use of differential diagnosis, inappropriate consideration of in-vitro testing and animal studies to
determine the dosage at which benomyl becomes a human teratogen, among other reasons. The




Florida Supreme Court reversed an intermediate appellate court’s exclusion of such expert
testimony because it found that the court had “went beyond the requirements of Frye” and
“essentially [conducted] a Daubert analysis” by examining whether the expert’s data supported
his conclusion.®® Courts applying Daubert, such as a federal district court in West Virginia and
the Delaware Supreme Court, have found such testimony unreliable.®’

A current example of the effect of Daubert is pharmaceutical product liability rulings
involving whether Accutane®, a prescription acne medication, can cause Inflammatory Bowel
Disease (“IBD”). A federal court in Florida excluded the opinion of a gastroenterologist, finding
that she relied upon animal studies, causality assessments from internal company documents, and
case reports to reach a predetermined conclusion that did not support her conclusion.®® On the
other hand, a New Jersey state court, applying its own “more flexible” admissibility standard,
permitted the introduction of similar evidence in an Accutane case.”” Although the defense
relied heavily on the federal ruling, New Jersey courts declined to follow the federal precedent
given the different admissibility standards and purported distinctions between the experts. Both
the federal and New Jersey expert testimony rulings were affirmed on appeal.

The difference in applying a Daubert gatekeeping review and the more lax Marsh
standard in Florida is particularly evident in litigation involving a cold remedy, Zicam, which is
administered as a nasal spray. In December 2010, a Florida appellate court allowed expert
testimony attempting to draw a connection between Zicam and a loss of smell,” a ruling that is
in stark contrast to a dozen federal courts applying Daubert.”" Despite “several hundred causes
of loss of smell described in the literature,” the expert, Dr. Bruce Jafek, used “differential
diagnosis” to rule out other causes and pin the blame on the cold medicine. In reversing the trial
court’s exclusion of Dr. Jafek’s testimony on general causation (i.e. whether the medicine has
been scientifically shown to be capable of causing loss of smell) as unreliable, the state appellate
court found that Marsh requires judges to screen only “new” or “novel” scientific techniques and
not “pure opinion” based on an expert’s purported training and experience.”?

Elsewhere, applying Daubert, courts have rejected testimony offered by Dr. Jafek and
others in similar cases as unreliable. For instance, Judge William M. Acker, Jr. of the United
States District Court for the Middle District of Alabama, summed up the application of Daubert
to one problematic aspect of Dr. Jafek’s proposed testimony as follows:

Dr. Jafek has offered no scientific proof for any of his conclusions. He engages in
repeated inferential leaps, he has conducted no tests, and he relies on no
scholarship, or credible sources of information dealing with the relationship
between dose and effect, all typical elements of a toxicological analysis. . . .

If an expert offers no evidence related to the dose-response relationship, there is
an insurmountable methodology problem. Where there is a methodology
problem, there is a reliability problem. And where there is a reliability problem,
there is a Daubert problem. . . . Even if Dr. Jafek could show with sufficient
scientific basis that Zicam reaches the neuroepithelium (something he has not
done), he had made no attempt to show that it does so in a dose sufficient to cause
permanent [lack of ability to smell].”




In another case, the chief federal judge for that court concluded:

While Dr. Jafek has impressive credentials in the fields of otolaryngology and
rhinology, his opinion in this case is not sufficiently relevant or reliable. He
attempts to use animal studies without support for extrapolation to humans, cites
“epidemiologic studies” that fail to follow the fundamentals of epidemiology,
makes unsupported analogies between different chemical substances, performs
unsound experiments, draws impermissible conclusions from other scientists’
articles and experiments, and relies on irrelevant and unreliable data.”®

A federal court in Florida properly applied Daubert in a Zicam case when it precluded a
plaintiff from calling his treating physicians due to their lack of expertise in epidemiology or
toxicology, lack of special knowledge of Zicam or zinc gluconate’s effect on the sense of smell,
failure to consider the dose-response relationship, and lack of knowledge as to whether the
plaintiff was exposed in a way that could produce the injury.”” The absence of reliable scientific
evidence linking the use of the cold remedy as directed to the loss of smell has led these federal
courts to dismiss Zicam cases at an early stage in the litigation.”® Yet, as the recent Florida
Fourth District Court of Appeal case shows, under Marsh, Florida courts allow these cases
proceed to trial with juries deciding liability based on junk science.”’

Florida’s Standard Encourages Forum Shopping

Plaintiffs’ lawyers recognize that Daubert sets a higher standard for admissibility of
expert testimony over Frye, and is significantly more rigorous than Florida’s allowance of “pure
opinion” testimony. For example, Ned Miltenberg, a Senior Counsel to the Association of Trial
Lawyers of America (now the “American Association for Justice”), has recognized, “[b]efore
Daubert, federal courts rarely scrutinized the scientific validity of expert opinion testimony in
any kind of case and were particularly reluctant to do so in civil cases.””® Mr. Miltenberg
describes his strategy to avoid Daubert:

In a nutshell, because it’s difficult to see light at the end of the Daubert tunnel,
plaintiffs must take another tunnel. In fact, there are 51 other tunnels, 51 other
venues where lawsuits can be tried, and 51 other jurisdictions where the odds
against plaintiffs’ experts and plaintiffs’ fortunes can hardly be worse than they
are in federal court and . . . are often better.”’

Mr. Miltenberg advises plaintiffs’ lawyers to file cases in states that continue to apply the
Frye test and suggests they name a local defendant to avoid the diversity jurisdiction of the
federal courts.™® Mr. Miltenberg, a very experienced plaintiffs’ advocate, has issued a not-so-
subtle directive to his plaintiff-lawyer comrades: Forum shop if you have a weak case on expert
evidence. Mr. Miltenberg did not use those words, but that is his message, and it is an ongoing
practice that state and federal courts should discourage. The bottom line in that Florida state
courts are a magnet for both cases that come from other states and for case that might otherwise
be heard in federal courts within the state.

Trial court judges have the ability and duty to guard against unreliable expert testimony.*'
Expert testimony requires a decision on admissibility that is very different from other evidentiary




issues, such as hearsay or privilege. General background and experience, in the case of expert
testimony, are insufficient bases on which to make a determination of admissibility. Each
proffered expert presents a unique question as to his or her qualifications, the reliability of the
methodology employed, and the conclusions that are reached. State judges who believe in fair
and equal justice under law should require that challenges to expert testimony be briefed and
argued before trial. Decisions about the admissibility of expert evidence are often outcome
determinative and can disrupt the jury if objections are presented in the midst of a trial. This is
true for witnesses presented by both plaintiff and defense counsel.

Case Study on Reform - Delaware

A recent study conducted by the National Center for State Courts (NCSC) on how the
Delaware Supreme Court’s adoption of Daubert in 1999 impacted litigation that provides some
insight as to how such a change might impact Florida.®

The NCSC study found that counsel in only 16% of product liability cases and 8% of
felony murder and rape cases challenge an expert’s testimony. The NCSC found that there was
no difference in the percentage of cases in which a party filed a motion to exclude expert
testimony pre- and post-Daubert. There also did not appear to be a vast difference on how
Courts ruled on the motions.

The NCSC found, however, that “the Daubert criteria necessitate higher quality experts .
.. and expert reports.”®® Following Daubert, motions to exclude expert testimony became more
specific, examining the testability, error rate, peer review, and additional facts such as the
general reliability of the methodology and relevance to the case at hand.** Interviews revealed
that many attorneys carefully evaluate the credibility of potential expert witnesses based on the
Daubert factors, which effectively keeps witnesses that would offer junk science out of Delaware
courts.® The result is that a defendant is more likely to settle a case if a plaintiffs’ expert
survives a Daubert challenge and courts are more likely to dismiss cases where the plaintiffs’
proffered expert testimony is found unreliable.*® Thus, more complex cases are settled or
dismissed, reducing the time spent by judges and jurors in lengthy trials.

NCSC concluded that while adoption of Daubert did not have the type of sea change
impact anticipated by some, the judge’s new gatekeeper role may help screen out weak cases
with problematic expert witnesses before they reach trial.*” Adoption of Daubert led judges to
take a more active role in evaluating the reliability of expert testimony. Pre-Daubert, judges
would let admissibility or credibility issues be sorted out through cross-examination during trial.
A judge observed during the NCSC interviews, “Now, the Court has an independent duty to be
gatekeeper, even if there is no opposition from the other side. The Court has the responsibility to
make sure the expert does not get in, if not qualified.”®® Most judges in Delaware now active
participated in the voir dire of expert witnesses and take their responsibility to render
admissibility decisions quite seriously. As one judge stated, “I ask questions of the expert
because I'm the gatekeeper and must be satisfied.””

Responses to Some Common Concerns

In considering whether to charge Florida courts with the responsibility of serving as
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gatekeepers over the reliability of expert testimony, judges, legislators, and lawyers often raise
several questions.

Are judges capable of evaluating reliability? The first common issue raised is whether
judges are capable of evaluating the reliability of expert testimony or whether, in so doing, they
turn in their judicial robe for a white lab coat. It is understandable that there is some resistance
to change. In fact, the same concern was expressed by federal judges when they first grappled
with the Daubert decision and the new “factors” they were tasked with considering when
evaluating the reliability of expert testimony. The Supreme Court, however, was “confident that
Federal judges possess the capacity to undertake this review.””® By and large, judges have
accepted their role with enthusiasm. Those who seek greater confidence in making admissibility
determinations in cases involving complex scientific theories have a wealth of judicial education
programs targeted to their needs available to them.”! This latter point, in particular, means that
judges will be better equipped than juries to determine reliability.

Does gatekeeping intrude upon the jury’s function? Some, including the plaintiffs’
lawyers who lost the Daubert case, have argued that the judicial gatekeeper role is at odds with
the jury system. It is not.

Gatekeeping respects the role of judge and jury. It keeps our justice system functioning
properly by shielding juries from misleading junk science. As the widely-respected United
States Court of Appeals for the Second Circuit has recognized, the close evaluation of the fit
between the scientific literature and the expert’s testimony required of district court judges by
Daubert and its progeny do not “impinge upon the jury’s function. It is precisely such an
undertaking that assures that an expert, when formulating an opinion for use in the courtroom,
will employ the same level of intellectual rigor as would be expected in the scientific
community.””

Cross-examination, the typical means of evaluating the credibility of witnesses, is not an
adequate means of separating fact from fiction before a jury. By its very nature, expert
testimony is beyond a juror’s experience, leaving them with little basis to differentiate between
competing “experts.” Juries can most dependably fill their factfinder role after a judge has
closely examined the expert opinions to be placed before them and found the testimony to be
based on sound scientific or technical practices.

Judges recognize the wisdom of assuming a gatekeeping role. According to a 1998
survey, 91% of state court judges “supported the gatekeeper function.”® Justice Breyer has
succinctly put the matter to rest, noting that as a gatekeeper, “[t]he judge, without interfering
with the jury’s role as trier of fact, must determine whether purported scientific evidence is
‘reliable’ and will ‘assist the trier of fact,” thereby keeping from juries testimony that . . . isn’t
even good enough to be wrong.”* In other words, a jury should not be confused or their time
wasted by evidence presented as coming from an “expert” that does not follow the scientific
method.

As the U.S. Court of Appeals for the Eleventh Circuit has recognized, “While meticulous

Daubert inquiries may bring judges under criticism for donning white coats and making
determinations that are outside of their field of expertise, the Supreme Court has obviously
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deemed this less objectionable than dumping a barrage of questionable scientific evidence on a
jury, who would likely be even less equipped than the judge to make reliability and relevance
determinations and more likely than the judge to be awestruck by the expert’s mystique.””

Are pretrial hearings unduly costly? A wealth of literature is available detailing the
Supreme Court’s decision in Daubert on the judicial system, yet no evidence exists implying that
Daubert increases the cost and burden on the court system. If cost increases were associated
with Daubert, in the nearly twenty years since the Supreme Court’s decision, scores of articles
would be widely available denouncing the standard as an unnecessary drain on court resources.
While arguments are made regarding a potential cost burden for the parties on both sides of the
litigation, these costs are borne by the parties, not the court. Accordingly, arguments suggesting
Daubert is associated with additional burdens on judicial resources are meritless and intended
only to cloud the issues.

In 2000, Congress adopted the Judicial Conference’s proposed amendments to Federal
Rules of Evidence 701, 702, and 703 to reflect the Supreme Court’s decision in Daubert and
subsequent cases applying Daubert. Nowhere in the extensive committee reports or public
comments concerning the amendments is there a discussion regarding a potential adverse impact
on judicial resources. To the contrary, in supporting the proposed amendment to Rule 702, the
Defense Research Institute stated that “proper exercise by the court of its expert witness
gatekeeper function on an early and continuing basis will facilitate earlier reasonable resolution
of the court action, thereby reducing cost and delay rather than increasing it.”*® Any arguments
suggesting Daubert would further burden the judicial systems were presumably dismissed by the
Advisory Committee, evidenced by the Committee’s suggestion that the Federal Rules be
amended to reflect Daubert and its progeny.

In addition, several legal scholars have commented on the success of Daubert, including
Professor David Owen, who recognized in relation to products liability cases that Daubert has
successfully kept junk science out of the courtroom.”” Another commentator argues that Daubert
“has given the judiciary a mandate to foster ‘good science’ in the courtroom” and believes the
standards should be expanded to encompass judicial review of the science involved in the
decision making of regulatory agencies.”® Additionally, absent from a recent article criticizing
Daubert is a discussion regarding any correlated increase in court costs.”

Instead, empirical research confirms the significant effect of Daubert on civil litigation.
Some scholars suggest that Daubert increases judicial efficiency by addressing unreliable expert
testimony during pre-trial stages, rather than expending the substantial time and resources during
trial only to have the expert subsequently excluded. Further, more cases are being dismissed at
the pre-trial stages of the litigation post-Daubert than were dismissed pre-Daubert, illustrating
that judges are indeed performing the intended “gatekeeping” function. A Federal Judicial
Center survey of federal judges found that judges, post-Daubert, were “more likely to scrutinize
expert testimony before trial and less likely to admit expert testimony.”'%’

Similarly, a study of federal district courts by the RAND Institute for Civil Justice found
that motions to dismiss on summary judgments were granted in 21% of expert challenges
preceding Daubert, but rose to 48% in the two years following Daubert.'”’ The RAND research
also suggested Daubert had a deterrent effect, with litigants withdrawing or opting not to proffer
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certain expert testimony, further reducing the complexity and number of suits filed.'*
Importantly, while the RAND and Federal Judicial Center found a subsequent decline in
admissible expert testimony and an increase in summary judgment based dismissals, neither
study noted any adverse impact on judicial resources.

Daubert endowed judges with a vital gatekeeping function to exclude unreliable expert
testimony, thereby attempting to eliminate the admissibility of “junk science” that previously
permitted weak claims to proceed to trial and tying up precious court resources. Ultimately,
successful Daubert challenges lead to a just outcome of dismissing a case with insufficient
evidentiary support, and eliminating the expense and time inherent in an unnecessary trial.
Accordingly, the argument that Daubert has increased the cost burden on the court system is
contrary to what common sense, and legal scholars, suggest is a device of efficiency and
ultimately of reduced costs from a smaller docket.

Will legitimate claims go uncompensated? Opponents of closer evaluation of expert
testimony suggest that the courts should not demand reliability in expert testimony because some
legitimate claims will be dismissed due to the lack of reliable science supporting them. The
alternative, however, is a “let it all in approach” in which illegitimate claims are permitted to
proceed. Failure to screen junk science, particularly in product liability and toxic tort cases, can
result in substantial awards against innocent defendants to plaintiffs who were not injured by the
defendants’ conduct.'®™ “The only way to protect society’s overall interests in toxic tort and
product liability cases,” Professor David Bernstein explains, “is to enforce a standard that
ensures the reliability of expert evidence.”'® The plaintiff always has the burden of proof, and
proof requires reliable evidence not the unsubstantiated conjecture of a hired-gun expert.

Will a gatekeeping role mean more work for judges? Some judges may express concern
that the need for a pre-trial evaluation of the reliability of expert testimony could increase their
workload. In fact, addressing admissibility questions prior to trial, while requiring investment of
judicial time at an early stage, can help avoid needless litigation and increase judicial efficiency.
Evidentiary decisions on the reliability of expert testimony, particularly in complex civil cases,
can determine whether a claim stands or falls. For example, if a court finds that the grounds for
the opinion of a plaintiff’s expert on causation in a toxic tort, product liability, or medical
malpractice case is not based on sound science, it is likely to dismiss the case. A decision
admitting or excluding the testimony may also lead the parties to settle rather than risk trial.
From a court’s perspective, both outcomes save a judge and a jury from spending time on a case
that would later be dismissed by the court or settled by the parties.

How does Daubert impact criminal trials? The gatekeeping role envisioned by the
Supreme Court was motivated by junk science in civil litigation and that is where it has had its
most profound effect. The Court’s interpretation of reliability standards under the Federal Rules
of Evidence applies equally, however, to criminal cases. After all, it is just as important, if not
more so, to ensure that expert testimony in criminal prosecutions, where a person’s life and
liberty are at stake, is reliable and fits the facts of the case.

Studies have found that adoption of Daubert has not altered the rate at which judges
admit expert evidence in criminal cases that courts have routinely regarded as reliable for many
years.'” For example, as the United States Court of Appeals for the Fourth Circuit has
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recognized, “virtually every circuit and district court, both before and after Daubert, have a
longstanding tradition of allowing fingerprint examiners to state their opinion and conclusions,
subject to rigorous cross examination.”'*® Moreover, following Daubert, courts continue to
reject testimony previously considered unreliable. For instance, despite an influx of defendants
who were encouraged by the shift from Frye to Daubert to offer polygraph evidence, courts
continued to reject lie detector tests as unreliable given their substantial error rates.'”’

Both before and after Daubert, trial courts rarely rejected the testimony of experts offered
by the prosecution, while experts offered by the defense were more frequently rejected.'®
Similarly, there was no impact on reversal rates at the appellate level. The reason for this
disparity may be that prosecution experts most frequently testify on police procedures or
criminal practices, such as slang or code words used in drug transactions, rather than propose a
novel theory. On the other hand, criminal defendants are more likely to rely on experts
supporting a defense of insanity or diminished capacity based on controversial behavioral
syndromes supported by experimental research that are frequently criticized as unreliable.'"

Some types of evidence in criminal trials lend themselves easily to application of the
reliability factors set forth in Daubert. For example, DNA evidence, an area among those most
frequently challenged by defendants, is subject to well-developed scientific standards that can be
competently evaluated by courts.''® Any substantial controversy over the reliability of DNA
science is now over.''!

The NCSC study of Delaware’s adoption of Daubert had similar findings with respect to
its impact on criminal cases. It found that “Daubert was not as consequential in criminal cases
as compared to civil cases” because criminal cases rarely involve novel scientific theories.'
For that reason, the experts and the science put forth, which repeatedly involve the same
practices became accepted, i.e. “Daubertized.”' "

Although the general admission rate in criminal cases has not changed, there is evidence
suggesting that judges have more closely examined the reliability of expert testimony offered in
criminal cases since adoption of Daubert. In particular, scientific evidence offered in criminal
cases appears to be more closely scrutinized in some courts following Daubert, even as the
gatekeeping function’s impact on admissibility has proven far less significant than in civil
litigation.""* Daubert assures that a criminal defendant who is convicted based on unreliable
expert evidence has a fair opportunity to contest the verdict.

Is it within the Florida Legislature’s constitutional authority to adopt a standard for
admissibility of expert testimony? Yes. In 1979, the Florida Supreme Court approved the
Legislature’s adoption of Fla. Stat. § 90.702, the current rule governing admission of expert
testimony. When adopting the statute, the Florida Supreme Court recognized that “[r]ules of
evidence may in some instances be substantive law, and, therefore the sole responsibility of the
legislature.”'"> In 2000, the Florida Supreme Court considered amendments to the Evidence
Code enacted by the legislature. At that time it reaffirmed that “[i]n the past, recognizing that
the Florida Evidence Code is both substantive and procedural in nature, this Court has adopted
the Evidence Code as originally enacted as well as later amended by the Legislature.”''® It then
adopted the amendments to the Evidence Code, incorporating them into the rules, with the
exception of one section that was found unconstitutional on other grounds.
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The evidentiary standard for expert testimony was initially adopted by the Legislature
and includes substantive components. In addition, Florida courts have found various other
Florida statutes governing admissibility of evidence to be matters of substantive law within the
legislature’s sphere of constitutional authority.''” Thus, it is appropriate for the Legislature to
further improve this standard to ensure fairness and consistency with federal law."®

Reform is Needed in Florida

Florida should enact legislation that incorporates the key elements of the Supreme
Court’s ruling in Daubert and subsequent cases on standards of reliability for the admission of
expert testimony. In so doing, it would embrace a gatekeeping role for state trial court judges
and keep junk science out of the courtroom.

Specifically, such legislation should:

» Limit a person who is qualified as an expert by knowledge, skill, experience, training,
or education to offering expert testimony in his or her area of expertise, as provided
by current Florida law, Fla. Stat. § 90.702.

» Require expert testimony to be based upon sufficient facts or data, reliable principles
and methods, and to fit the facts of the case. In other words, there must be a logical
relationship between the methodology and data employed, the actual events in the
case, and the conclusion reached by the expert.

» Promote consistency between the federal and state court standards and discourages
forum shopping. By providing that Florida courts are to construe their evidentiary
standards for expert witnesses consistently with the interpretations of the
U.S. Supreme Court, such legislation would avoid the potential for lawyers with cases
based on weak evidence to seek out a court with relatively lax expert testimony
standards. It would ensure that courts apply reliability standards to all forms of
expert testimony, scientific, technical, or otherwise, and that both an expert’s
methodology and conclusions are subject to judicial scrutiny. Such legislation would
also permit Florida courts to look to the opinions of federal courts for guidance when
making determinations on the admissibility of expert testimony.

In adopting this legislation, Florida would follow closely in the footsteps of Arizona,
which had applied expert testimony standards nearly identical to Florida'"’ until its legislature
adopted Daubert effective July 29, 2010."%° For years, the Arizona Supreme Court resisted
adopting the Daubert standard, despite calls for change from litigants.'”' Even the state’s mid-
level appellate court called for the Arizona Supreme Court to adopt the federal standard.'?
Ultimately, the Arizona Legislature acted. Florida should do the same.
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Conclusion

The “battle of experts” continues in full force today. While the need for Daubert
protections is as great, if not greater, than it was twenty years ago, Florida courts have relaxed
expert testimony standards. As Justice Breyer observed, “[T]here is an increasingly important
need for law to reflect sound science.”'* In order to prevent forum shopping and encourage
consistency and predictability, the Florida Legislature should adopt a law that embraces a sound
“gatekeeping” function for state court judges.
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