The Florida Justice Reform Institute Supports
CS/CS/HB 837 and Fair and
Reasonable Limitations on the Liability of Business
Owners for Negligent Security

FLORIDA Actions, Including the Application of Comparative
JUStICG C Fault to Negligent Security Clams and
IN S T LT BT E a Presumption Against Liability for Residential

Landlords Who Implement Security Measures

During the 2023 general session, the Legislature will have the opportunity to approve
CS/CS/HB 837 (“HB 837”), which will provide fair and reasonable limitations on the liability of
business owners and other owners of commercial property for the criminal acts of unrelated third
parties committed on the business owners’ premises and provide such owners with necessary relief
from skyrocketing liability insurance costs.

In a negligent security action, where an invitee, e.g., a customer, is injured by the criminal
conduct of a third person while the invitee was on the property owner’s premises, the property
owner can be held liable for the invitee’s injuries if the third person’s criminal conduct was
foreseeable, and the property owner failed to take reasonable measures to protect the invitee from
the criminal conduct. Even though such actions sound in negligence, comparative fault principles
do not apply. This is because the Florida Supreme Court has interpreted the intentional tort
exception to comparative fault set forth in section 768.81(4), Florida Statutes, to apply to negligent
security actions. As a consequence, a defendant-premises owner in a negligent security action can
be found liable for the full amount of damages found for a plaintiff, no matter the degree of fault
attributable to the third-party criminal, the plaintiff, or even other co-defendants. Thus, the Florida
Justice Reform Institute supports HB 837, including Section 7 (lines 618-626), which would create
new section 768.0701, Florida Statutes, to state as follows:

Premises liability for criminal acts of third parties.—Notwithstanding s. 768.81(4),
in an action for damages against the owner, lessor, operator, or manager of
commercial or real property brought by a person lawfully on the property who was
injured by the criminal act of a third party, the trier of fact must consider the fault
of all persons who contributed to the injury.

In addition, for residential landlords and others in the business of renting dwellings,
amending Florida law on negligent security claims is particularly necessary because such landlords
may be held liable for the criminal acts of third party assailants that occur on their premises, even
though they are substantially restricted from declining to rent to potential tenants based on their
criminal histories. Accordingly, the Institute further supports HB 837 because Section 8 (lines
627-700) of the proposed legislation would create new section 768.0706, Florida Statutes, which
would provide a “presumption against liability” for negligent security claims against owners and
operators of “multifamily residential property,” such as an apartment or condominium community,
where the owner or operator has implemented certain security measures on its property. Those
security measures include:

e the placement and specified usage of security cameras;



¢ lighted parking lots, walkways, laundry rooms, common areas, and porches meeting
specified visibility standards;

¢ alocking device on windows, sliding doors, and other common area doors;
e locked gates with key or fob access for community pool fences;
e apeep hole or other door viewer on each dwelling unit door;

e by January 1, 2025, the owner or operator has a crime prevention through
environmental design assessment that is no more than 5 years old completed for the
property, and the property remains in substantial compliance with the assessment; and

e by January 1, 2025, the owner or operator provides proper crime deterrence and safety
training to employees within 60 days of their hire date.

Under Current Florida Law, the Jury Cannot Apportion Fault Among the Defendants and
Plaintiff in Negligent Security Actions

Under Florida law, for almost all negligence actions in which more than one tortfeasor (i.e.,
person or entity who has committed negligence or an intentional tort) caused the plaintiff’s injury,
the doctrine of comparative negligence applies and the doctrine of joint and several liability does
not apply. As a result, each tortfeasor is only liable for the plaintiff’s damages in proportion with
the tortfeasor’s own fault in causing the plaintiff’s injury. See § 768.81(3), Fla. Stat. In other
words, each party is responsible for their own tort, not the tort committed by others.

For example, if Tortfeasor A and Tortfeasor B were each found by a jury to be 50% at fault
for causing the plaintiff’s injury, and the plaintiff was awarded a total of $200,000 in damages for
her injury, Tortfeasor A and Tortfeasor B would each be liable for $100,000 in damages. Neither
tortfeasor is responsible for the $100,000 owed by the other tortfeasor. However, pursuant to
section 768.81(4), Florida Statutes, and Merrill Crossings Associates v. McDonald, 705 So. 2d
560, 561 (Fla. 1997), the reverse is true in negligent security actions: comparative negligence does
not apply and joint and several liability does. Thus, while in all other negligence actions the jury
may consider the relative fault of the defendants (and plaintiff), that does not apply in negligence
actions involving claims of negligent security by the defendant property owner or landlord.

In Merrill Crossings, the plaintiff was shot and injured by an unknown assailant in the
parking lot of a Wal-Mart shopping center and brought a negligent security action against Wal-
Mart and the owner of the shopping center. 705 So. 2d at 561. The jury found the defendants
liable for failing to maintain reasonable security measures on the premises. /d. The trial court did
not allow the shooter to be included on the verdict form, and, consequently, the jury did not
apportion any fault for the plaintiff’s injury to the shooter. See id. The Florida Supreme Court
upheld, finding that negligent security claims fall within the comparative negligence statute’s
exemption for “any action based upon an intentional tort.” Id. at 562—63 (citing § 768.81(4), Fla.
Stat.). The Court explained that “the language excluding actions ‘based [up]on an intentional tort’
from the statute gives effect to a public policy that negligent tortfeasors . . . should not be permitted
to reduce their liability by shifting it to another tortfeasor whose intentional criminal conduct was

#195605751_v2



a foreseeable result of their negligence.” Id. at 562. Thus, the Court held that the trial court
properly omitted the shooter from the verdict form and entered judgment for the entirety of the
plaintiff’s damages against Wal-Mart and the property owner. See id. at 562—63.

Accordingly, under existing Florida law, the defendant-premises owner or operator in a
negligent security case cannot have any of her damages reduced by the fault of the unrelated
criminal who intentionally attacked or otherwise injured the plaintiff or even any other defendant
who shares some of the fault for negligence at issue. For example, if a jury were allowed to
apportion fault among all tortfeasors in a negligent security action, and found the premises owner
to be 10% at fault for causing the plaintiff’s injury, the co-defendant operator of the premises to
be 10% at fault, and the assailant who attacked the plaintiff to be 80% at fault, the business owner
would nonetheless be liable for 100% of the plaintiff’s damages. In addition to unfairly shifting
the liability of third-party criminals to business owners, this rule of law gives plaintiffs a reason to
sue business owners any time a crime is committed on their premises, even where it appears that
any negligence on the business owner’s part in maintaining reasonable security measures was
minimal. Ultimately, this unfair, increased liability results in significantly increased property
insurance costs for business owners and can make insurance unaffordable for business owners.

Reforming Negligent Security Law Is Particularly Necessary for Residential Landlords
Because They Cannot Refuse to Rent to Someone Due to His or Her Arrest Record

Negligent security actions can be particularly unfair for residential landlords, such as
owners and operators of apartment, condominium, and townhome communities, because such
landlords may be held liable for the criminal acts of third party assailants that occur on their
premises, even though the landlords are substantially restricted from declining to rent to potential
tenants based on their criminal histories.

Under the Fair Housing Act, 42 U.S.C. § 3601 et seq., and regulations and guidance
interpreting and implementing the Act by the U.S. Department of Housing and Urban
Development (“HUD?”), landlords are prohibited from declining to rent to someone because he or
she has been arrested, regardless of how serious or recent the crime was that predicated his or her
arrest. See Office of General Counsel Guidance on Application of Fair Housing Act Standards to
the Use of Criminal Records by Providers of Housing and Real Estate-Related Transactions, at 5
(HUD Apr. 4,2016).! In addition, although under certain circumstances landlords may decline to
rent to a potential tenant based on his prior criminal conviction, they cannot have a blanket policy
of refusing to rent to prior felons, and must take into consideration the nature, severity, and recency
of the conviction in order to use it as a basis for denying a rental application. See id. at 6-7.

While landlords have their hands significantly tied in limiting those with a criminal history
from renting housing units at their apartment buildings and other multi-dwelling complexes, they
nonetheless may still be held liable under negligent security claims for any criminal acts against
other people those tenants or their affiliates commit while at the building or complex. Given the
additional legal obstacles landlords face in limiting the people with criminal records from living
on their premises, it is particularly unfair to then hold landlords liable when someone on the

"'The 2016 HUD Guidance is available at
https://www.hud.gov/sites/documents/HUD OGCGUIDAPPFHASTANDCR.PDF.
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property commits a crime that causes another person injury. Consequently, reforming negligent
security law is particularly necessary and just when applied to residential landlords.

Negligent Security Claims Have Resulted in Very High Verdicts

Plaintiff’s attorneys are highly motivated to file negligent security claims any time a crime
has occurred on a business’s premises due to the possibility of very high verdicts against the
business owner. Negligent security cases often involve tragic factual circumstances, eliciting high
damages awards, but such cases should not prompt an exception from the well-settled principles
of comparative fault, where each defendant is only held to account for his portion of the fault.
Below are just a few examples of actual damages awards in negligent security cases, all out of
Miami-Dade County and reported by noted plaintiffs’ law firm, The Haggard Law Firm.

e Barrakv. Report Investment Corp., No. 02-26271 CA (Fla. 11th Cir. Ct. 2007) - Mr. Barrak
was waiting for his friend in his car in the parking lot of Tootsie’s Cabaret when an
unknown person shot him, rendering him a ventilator-dependent quadriplegic. A jury
awarded him a verdict of $102.7 million against the owner of the shopping center where
Tootsie’s Cabaret was located.

e Machado v. The Waves of Hialeah, Inc., No. 2016CA009731 (Fla. 11th Cir. Ct. 2017),
aff’d, 300 So. 3d 739 (Fla. 3d DCA 2020) - Ms. Guevara Machado was brutally murdered
by a man while she was walking in the halls of the motel where she was a guest. Her family
was awarded $12 million against the owner of the motel.

o Snell v. Family Food Saver II, Corp., No. 2010-040595-CA-58 (Fla. 11th Cir. Ct. 2012),
aff’d, 138 So. 3d 453 (Fla. 3d DCA 2014) - Mr. Snell was murdered during an attempted
robbery at a gas station car wash as he waited to have his car washed. His mother was
awarded $5.7 million against the gas station/car wash operator.

HB 837 Will Ensure That All Defendants in Negligence Actions Are Subject to Comparative
Fault Principles and Residential Landlords Who Implement Specified Security Measures
Have a Presumption Against Liability.

Each time a property owner or operator defendant is found liable under a negligent security
claim, that defendant is not only liable for her share of the damages in proportion to her share of
the fault for causing the plaintiff’s injury; the defendant is liable for the third party assailant’s share
of damages and potentially any other co-defendant’s share of damages as well. This is inequitable.

Moreover, it is further unfair to tie the hands of residential landlords in limiting
prospective tenants with a criminal history from renting housing units at their apartment buildings
and other multi-dwelling complexes, yet hold the landlords liable under negligent security claims
for any criminal acts against other people those tenants or their affiliates commit while at the
building or complex. This is not only inequitable, but results in rising costs for residential
landlords that cause rental housing to be unaffordable.

The Institute therefore supports HB 837 which would ensure (i) negligent security actions
are subject to comparative fault principles and that all defendants in such actions are liable for only

#195605751_v2



their portion of responsibility for the plaintiff’s injury and (ii) that in the case of an owner or
operator of a multifamily housing complex, like an apartment complex, such owner or operator
can avoid liability if it implements certain security measures.
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